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Sie William Scott, —In this caſe the ſhip is claimed 
'as the entire property of Meſſieurs Fabritius and 22 
Wever of Copenhagen; and half the cargo alſo is 
claimed as belonging to them, by Mr. Fabritius the 
ſon, being employed as ſupercargo on. board this 7 
veſſel. 
The Court directed that this geatleman mould 
give ſome account of He property of the en, 
vol. 11, 2 of 


——ů ů —ꝗẽ— 


W . 
* k 
Dota nod LL STE 
_— OO - I — — — — — r — — 
= -_ — < — 


Tbe 


of the cargo; it being claimed as the undivided 
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| 2 N property of Fabritius and others,” he was called | 


* 


upon to ſpecify wha were the epparigers: The Court 
was more particularly induced to make this order, by 
the ſpecial application which had been made on the 


4 aa of the claimant to allow this very gentleman to | 


examined, as a perſon who was acquainted with 


every particle of the tranſaction, and vho could give 
the Court the moſt ſatis factory information upon 


every circumſtance belonging to, it. To the ſurpriſe 


of the Court this gentleman has now ſaid in his 
affidavit, « that he cannot ſer. forth the ſpecific. jn- 
tereſts, except as hereafter mentioned, as he was ſick 
and confined at Batavia, and obliged to entruſt the 
actual ſhipment of the cargo to Mr. Inglebart, with 
whom he had not come to any final ſettlement before 
he left that place.” It is worthy of notice that, 
although Mr. Inglebart was the actual ſhipper, his 
name does not appear in any one of the ſhig s papers, 
although it has happened to peep out ſince in ſeveral 
other caſes. It is, I think, on the face of this excuſe, 
an extraordinary circumſtance, that a perſon employed 
as ſupercargo in a foreign country, (who muſt neceſ- 
ſarily be required to give an account of all his 
tranſactions to his principals,) falling, from illneſs, 
vnder the neceſſity of executing his truſt by an agent, 
ſhould not, immediately on his recovery, put himſelf 
in poſſeſſion of everything that had been done ſor 
him by his ſubſtituted agent during his confinement; 
this is ſurely no more than what every agent, in ſuch 
a ſituation, would naturally have done: Mr. Fabri- 
tius ſays he did not; - but knowing that the 
ſuads ar iſing from the our cargo of this veſſel, 
and 


mon COURT OF- ADMIRALTY. 
and from the profits of her voyage to China, 28 fat 
as they were applied to the preſent cargo, were not 
equal ro more than a moiety ; and alſo learning in 
England that Meſſts. Fabritius and Wever had 
cauſed inſurance to be made here to the amount of 
about half of this cargo, he is led to believe that not 
more than a moiety belongs to theſe gentlemen.” 
The Court cannot forget that in a very late caſe, the 
Denmark, this very outward cargo of the Eznrom was 
repreſented as overflowing the capacity of her return, 
and as being employed in purchaſing a large ſhip over 
and above that returned cargo. It now however ap- 
pears that it was not equal to a moiety of the returned 
cargo; the other moiety, Mr. Fabritius ſays, ** he 
ſuppoſes to have belonged to Mr. Inglebart, or to 
ſome perſon for whom he a&ed :”” he ſays, indeed, 
that Mr. Iaglebart told him it belonged to him; but 
whether in his own right or as agent he cannot ſay : 
te but from hearing on his return to Zngland that 
Marſhall Blucker had cauſed an infurance to be made' 
here on a part diſtin from Meſſrs. Fabritius and 
Never, he is induced to think that ſome * be- 
longs to him.“ 

This leads me to diſpoſe of this part of the caſe; 
the intereſt of Mr. Blucker, firſt, Mr. Cowie ſtates in 
his affidavit “ that he received orders (he does not 
ſay from whom) in May 1798 to infure for Marſhall 
Blucker, in the Eenrom, one thouſand two hundred 
pounds on ſhip and cargo; and that he believes him 
to be intereſted to that amount: it appeared to the 
Court to be an extraordinary circumſtance that the 


inſurance ſhould be made in theſe terms, on ſhip and 


cargo, for a perſon who was not ſuggeſted to have 
B 2 | any 
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any intereſt" in the ſhip ;- and the explanation was, 
that Marſhall. Blucker not being a mercantile man, 
might have fallen into this error inadvertently : 1 
ſhould rather have thought that ſuch an expreſſion, 


deviating from common ſpeech, was more like the 


phraſe of a perſon ſpeaking in technical language, 
than of a perſon ignorant of trade, and writing 
fimply from his own apprehenfion of his own con- 
cerns ; and more eſpecially fince I learn, on reference 
to the merchants, that it is mercantile language, and that 
ſuch an inſurance, though including ſhip and cargo, 
is allowed to apply ſolely to an intereſt of that amount 
in the cargo, if the party had an intereſt in the cargo 
to that amount, and no intereſt in the ſhip. Mr. 
Cowie ſtates farther, © that he has written for in- 
ſtructions, but does not ſay when. This ſhip was 
brought in, in January 1799 : as a careful and dili- 
gent agent he muſt have taken the firſt opportunity 
of giving intelligence of the capture : But it is not 
ſaid what anſwer was received, nor ts it even faid that 
Mr. Cowie expects directions to claim; no paper on 
board expreſſes the name of Mr. Blucker, and he is 
perfectly quieſcent, and, as far as appears, ignorant 
of the matter ; therefore on the whole I think this is 
not ſuch a claim as I can admit under the circum- 
ſtances in which it is introduced: if Marſhall Blucker 
has any real intereſt in this cargo, he may till claim it 
eliewhere, in the Court of Appeal, 

There is another claim that I will alfo diſpoſe of 
before I come to the conſideration of the ſhip and 
cargo. It is aclaim of Mr, Fabritius the lupercargo, 
for ſome bills of exchange aſſerted to have been given 
for money borrowed for the-repairs of the ſhip, and 


purchaſed 


* 4 
. 


men COURT or /ADMIRALTY, | 
purchaſed afterwards: on his own account from the 


perſon in whoſe favor he had originally drawn them: 


theſe are preſſed as regular bottomree bonds. It is 
not a little extraordinary that Mr. Fabritius, having 
ſuch full power over the hole concern as ſupercargo, 
ſhould reſort to this mode of raiſing money; but it 
is only neceſſary to look at the papers produced to 
ſee: whether they are of that ſpecies of inſtruments 
which, in maritime law, will conſtitute a lien on the 
ſhip. If 1 ſhould chiak that they are nor of that 
deſcription it will not be neceſſary” to enter into the 
queſtion, Whether a claim ean be given on acvunt of 
a mere lien o captured ſhip? though I am of 
opinion, for tho moment, chat it is not ſuch an in- 
rereſt as is regarded" and protected by the pre law. 
Now; looking »at"tfiele bills, Lam rather inelimed to 
think that they are not of that kind which the mari 
tiche law: ſupports as hypothecation Bonds; thefe is 
no binding qt æet veſſeſ, n hyporhecati6h whatever} 45 
they are mere bills f exchange, ſtating! oeh 
about fepalrs indeed] but im po ſenſe beatrg « the 
binding force df botfomree" bönds: In che woll“ 

liberal way in Hl they can be-boffidered. and with” 

the leaſt ſelvpologs adherehce to form that ig cot. 
ſiſtent wich ſobſtabtia} reaforiitig,”1 cannot Hod them 
to be maritime bottontec bonds, 4nd I reject the 
claim founded on them; HEE CE N 

come now to the confideration of the ſhip and 

cargo; or rather, I half in vert the order, and Confider 

the cargo firſts The outward cargo of this' voyage 

conſiſted of tar, ſheathing copper, ſail coth, and other 
articles, which by treaty this country 46d Detmark 


are erpreſsly forbidden to carry to the enemy of the 
| p 3 other ; 
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other; it ſets out therefore with a violation of public 
treaties, and of the private law of Denmark; becauſe 
every treaty is a part of the private law of the country: 


which has entered into that treaty, and is as binding on: 
the ſubjects as any part of their municipal laws ; the 


clearance was general to the Eaſt Indies, though in 
ſame papers a deſtination to Frederickſnagore is held 
out: with reſpect to theſe general clearances to thei 
Eaft or Welt /ndies, I cannot ſay that they are. abſo- 
lutely and neceffarily: illegal, although they are cer- 
tainly inconvenient to all Parties; by throwing a great 
uncertainty on the nature of the intended voyage: if 
neutral governments permit theſe indefinite clearances 
which ſcem to allow a deſtination to the ports of a 
belligerent, (if ſuch belligerent has any ports in the 
Eaſt or Welt Indies, ) it ſeems proper at leaſt that the 
nature of the cargo ſhould correſpond, and care ſnould 


be taken that the cargo ſhould be ſuch as their ſub» 
jects are allowed to carry to an enemy's port; there 
ſhould be an affidavit, as in voyages to an enemy's. 


port, that the cargo contains no prohibited goods; for 
without ſome precaution. of this kind great frauds 
may be committed againſt the public treaties of the 
country, and the country may be involved in the 
conſequences pf ſuch frauds, There ſeems to have 
been no ſuch ſecurity taken in this caſe, and therefore. 
I am inclined co think that there muſt have been 
ſome ungerſtanding on this ſubjeR ar Copenhagen, that 
the voyage was to be to their own ports, or to neutral 
ports only ; for it is not to be imagined that ſuch a 
general.clearance could have been obtained for articles- 
of this deſcription, being underſtood to have a liberty 
of going to an enemy's port; ſuch a thing cannot be 

| | ſuppoſed, 


foppſed, "witkobt inputing to the Bass nds 
ſuch a connivakce at the irregular and illegal conduct 
of its ſobjects. as 1 am in no degree diſpoſed to 
ſurmiſe. The fact, however, is diferred to be, that 
this veſſel left Copenhagen with theſe noxious articles 
on board, and with full liberty of going to any port; 
chat there was any other deſtination than to Batavia 
is not ſuggeſted by any one circumſtance in the 
cauſe, therefore we may deſcribe it to have been a 
voyage not contingent, nor left optional, but clear 
and certain, and definite, in direct violation of public 
treaties, and of the law of Denmark, founded on thoſe 
treaties. | 

Theſe are cireuniſiatices in limine, and this is the 
manner in which the, vovage ſets out; the next cir- 
cumſtance « on which'T ſhall obſerve is, that the ma- 
nagement of this whole affair ſeems to have been 
committed to Mr. Fabritius | jun. and that he acted 
with unliniced controul,  alchoug hk he is ſe arcely'1 men- 
tioned in the ber 


every thing: Mr. 1 who was maſter of the 


outward voyage, is directed to £9 to Frederickſnagore 


and manage every thing 7 but in a note “ Ponſaing 
end the Jupercargo are directed to diſpoſe of the 
cargo and to inveſt another in the beſt manner they 
might be able;” this is the only manner in which 
| Mr. Fabritius is mentioned, in a character merely 
afſiſtendo, although he now appears to have been 
intruſted with unlimited power over the whole bu- 
fineſs. | 

The inſtructions farther direct, * that if the cargo 
ſhould not be ſuffic icjent for the returned voyage, other 
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The. goods might be taken on freight, with a condition 
—...— that they ſhould be conſigned to Meſſieurs Fabritius 
Moy a1, and Wever:“ This is not like an authority to buy 
na cargo in undivided moieties for theſe gentlemen, and 
other perſons; there are no directions for a partner- 
ſhip: when I fee how theſe inſtructions are executed 
and by whom, in a manner totally different from 
what they pur port, I am ſtrongly induced to ſuſpect 
that they are merely colourable inſtruftions, and that 
the real hiſtory of this tranſaction is connected with 
previous arrangements in Batavia between Meſſieurs 
Fabritius and WVever, and Mr. Inglebart, the | perſon 

actually employed in putting this cargo on board. 

The cargo is put on board by him, and it is a very 
material queſtion, on which the fate of the cargo, and 
of the ſhip likewiſe may depend; Whether it was the 
intention of the ſupercargo, in this part of the tranſ- 
action, to miſlead the Britiſh courts of juſtice, and | 
Britiſh cruizers, as to the property of the cargo? for 
I am of opinion, that, if ſuch an intention can be 

; proved in the agent, ler the intereſts of his employers. 
in Denmark be what they may, they muſt be affected 
by his conduct, and the conſequence will attach on 
them to confiſcate their property ſo engaged. This is 
no ordinary ſupercargo, he is the ſon of his employer, 
and appears to have been delegated with greater 
pawers than ſupercargoes uſually enjoy; his conduct 
mult in point of law and conſcience, and under the 
molt lenient conſiderations of equity, be held to bind 

his principal with peculiar force. In ſtrict law every 
ſupercargo will bind his employer; and although 

l where law is adminiſtered with great indulgence, caſes 

| may ariſe in which the Court will not implicate the 
owner ; 


HIGH COURT OF-ADMIRALTY, 


owner; as in, ſome cafes where ſupercargoes have 


appeared, taking in ſmall parcels of goods in con- 
tradition to the orders of their employers, the Court 


bas thought it hard. to involve the intereſts of the 


owners, though perhaps ſtrictly reſponſible; yet this 
is not a caſe entitled to any ſuch favourable treat- 


ment; this is not the caſe of a ſmall portion of a2 


cargo taken in from falſe compaſſion to others, or 

from corrupt views of private intereſt ; the fraud, if 
any, in this inſtance muſt be that of a deliberate 
interfering in the war, to maſk and withdraw from 
the rights of a belligerent, the property of his enemy, 
to the amount of one half of a moſt valuable cargo, 


It is not the caſe of an ordinary ſupercargo; the 


perſon delegated is intruſted with the fulleſt powers, 
and if he has abuſed his powers ſo largely conferred, 
it is to him that the owners muſt look for redreſs, 
The regular penalty of ſuch a proceeding muſt be 
confiſcation ; for it is a rule of this Court, which I 
ſhall ever hold, till I am better inſtructed by the 
ſuperior Court, that if a neutral will weave a web of 
fraud of this ſort, this Court will not take the trouble 
of picking out the threads for him, in order to diſtin- 
guiſh the ſound from the unſound ; if he is detected 
in fraud he will be involved in toto. A neutral ſurely 
cannot be permitted to ſay, * I have endeavoured to 
protect the whole, but this part is really my property, 
take the reſt and let me go with my own;” If he 
will engage in fraudulent concerns with other perſons, 
they muſt all ſtand or fall together, Let vs ſee then 
if there is not-reaſon, not only tq ſuſpect, but to con- 
clude, that there was a deſign to repreſent the cargo, 


which appears to have belonged in great part to 
Tnglebart 
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| Trglebart-the Datchman, as the entire property 
Fabrifius and Wever.—1n the firſt Slack M og 
bart was the ſhipper, yet his name is not oute men- 
tioned in the papers; in no one place does his name 
occur, which cannot be an accidental omiſon, fince 
it is according to the moſt ordinary courſe of buſineſs 
that the name of the ſhipper ſhould be ſpecified; * 
muſt therefore conſider this ſuppreſſion, as a ſtudied 
contrivance, to withdraw from the notice of the Court, 
every connection that Mr. Inglebart has had with this 


tranſaction. The maſter and the mate deſcribe Fa- | 


britius and Wever as the entire proprietors, and Mr. 
Fabritius jun. as the ſhipper; they were examined 
as ſoon as the ſhip was brought in; and, as we may 
preſume, before they were appriſed of the exiſtence. of 


other papers; they agree with the formal papers in 
keeping out of ſight the name of Inglebart, and never 


once make mention of him: This is an extraordinary 
circumſtance, for the maſter is in this caſe not a 
common catrier-maſter ; he is a confidential manager 


of the buſineſs, according to the inſtructions, yet ſa 
much is he kept in the dark, or keeps himſelf ſo, 


that he repreſents Fabritius and Wever as the entire 
proprietors of the cargo. It is ſaid, as an excuſe for 


this man, that he was affected with an almoſt total 
derangement of mind whilſt he was at Batavia, owing 
to the climate, and that he came home perfectly 
ignorant of the tranſaction; but there is no mention 
of this malady i in his depoſition, nor ate there any 


ſigns of it; he gives a cool and rational recital of 
facts, and ſhews at leaſt a method in his madneſs, in 


every part of his conduct that preſents itſelf to our 


view: he was appointed joint agent with Fabritius, 
yet 
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yet he was left; under the deluſion that the whole 
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cargo, of which only half is now claimed, belonged cu ws 


to Meſſts. Fabritius and Wever. —If he was deceived, 

it ſerves. to eſtabliſh the impoſitian on the part of 
others ;—if' he joined in the deceit, it ſtill farther 
fortifies the ſuſpicion, of a general combination of 
fraud. Mr. Fronier, who was the maſter ſubſtiruted 
in his place for the returned voyage, lies under the 
ſame miſtake; he deſcribes the cargo as the entire 
property of Fabritius and Never. I do not ſay 
that this Court will lay down ga rule ſo harſh as to 
require that every icarrier-maſter ſhould know the 
property of every part of her cargo; yet in time of 
war it cannot be unknown to neutrals that the maſter 
is expected to ſpeak to the property of his cargo; 
more eſpecially in a caſe like this, where the property 
is ſo great as one half, and where the maſter is a 
confidential perſon, and where there is a ſon of his 
employer in the character of a ſupercargo on board; 

total ignorance can ſcarcely happen to ſuch a maſter; 
and where it is pretended, it ſtrongly rivets on the 


mind of the Court a ſuſpicion (by which I always 


mean a legal ſuſpicion) that there is ſomething be- 
hind, which it is for the intereſt of the parties to 
conceal. But the matter does not end here: there 
is no mention of any diſtinction of property in the 
papers: The invoice deſcribes the whole cargo as 
the property of Fabricius and Weaver; and this 
paper is ſigned, not by the maſter but by the ſuper- 
cargo. It is ſaid that the invoice is not a paper of 
conſequence, that the bill of lading is the document 
to which reference is uſually made; but this is both; 
it is a bill of lading as well as an ie how 
came 
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came; this on board? It is ſaid that Mr. Fabritius 
was ill, that the lading was conducted for him, and 
that he ſigned the paper without attention to its 
contents: Ho can I accede to ſuch an explanation? 
Is it credible that a man, intruſted with the manage- 
ment of ſo large a concern, ſhould fall into ſuch a 
miſapprehenſion as to ſign a ſolemn paper aſſerting 
the whole property to belong to his employer, when 
he well knew that it did not? or can it” be believed 
that on his recovery he ſhould pot have made him- 
felf acquainted with every thing that had been done 
for him? to act otherwiſe would be ſo monſtrous, 
that no pretence of illneſs is ſufficient to apologiſe. 
for it, bd a 0 
But it is ſaid Mr. Fabritius has, ſince his arrival 
in England, diſcloſed the truth and given in his claim 
for only one half, and much credit is aſſumed for this 
inſtance of fair and ingenuous conduct. Allowing all 
the merit that is due to ſuch a recantation, I do not 
know that it can be of any avail to protect this caſe 
from the penalties attaching on the former part of the 
tranſaction; for if the Court is ſatisfied that the in- 
tention was to hold out to Britiſh cruizers a noli me 
tangere as to the whole on an appearance of its being 
Daniſh property —although a locus penitentiæ is to be 
allowed to all men, I cannot but think that it comes 
a little roo late, under the circumſtances of the 
preſent caſe: Shall a deceit be allowed during the 
whole of ſuch a voyage; and after it has had a great 


= 


part of its effect in deceiving our cruizers, ſhall it be 


done away by this late confeſſion ? If the repreſent-' 
ation of the papers, and the maſler, and the ſubſti- 
tuted maſter, had been believed, the whole of this 

cargo 


* | 
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cargo would have been long ago ſafe.in Copenhagen | 
or America. But what. is more material, it is to be 


remembered that, before the preſent claim was given, 
a diſcloſure of evidence had been obtained from the 
papers of ſome other caſes; in the Nancy, which was 
a ſhip under the-management of the ſame parties, it 
had come to light that Mr, Inglebart was concerned 
in the cargo of the Zexrom, and in the exact pro- 
portion which ſquares with Mr. Fabritius's amended 
claim; this circumſtance very much detracts from the 


merit of the confeſſion; there being every reaſon © 


to preſume; that no ſuch claim would have 


been given if the evidence already exhibited in that 


caſe had not ſhewn that a claim for the whole would 


be completely falſified if ſo, the purpoſe of fraud is 
abandoned, merely becauſe it can no _— be main- 
tained, 

Is the Court then to believe his Mr. Fabricius 
came into this country with an intention of making 
this diſcloſure, and of making the claim as it now 


ſtands ? or that he meant co hold out the property to 


be as the formal papers repreſent? When I look to 
the other ſteps leading to this fraud, when I find all 
the papers an board in this tenor, and ſee the maſter 
and the diſplaced maſter uſing the ſame language in their 
depoſitions, even after their arrrival in this country, 
it would be a ſtrain of charity, much beyond what is 
conſiſtent with juſtice, if I did not ſay that it was an 
intention, carried into effect, to cover the whole 
cargo, as the property of Fabritius and Wever, by 
perſons knowing the contrary, and whoſe acts will 
legally affe& their employers: What in my judgment 


deciſively proves that ſuch was the determined pur- 


poſe 


that after ſuch an inquiry had been purſued at Liſbon, 
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poſe of the parties is, the fact that appears, that this 
ſhip was firſt carried into Liſbon, and that an in- 
quiry was there inſtituted reſpecting the property of 
this ſhip and cargo. It has been preſſed upon the Court, 
by the captors, to receive the depoſitions there made 
by Mr. Vabritius and others; but the Court has 


declined to receive thoſe depoſitions, as "irregularly 


taken, and therefore cannot advert ito them. How 
Mr. Fabritius ſwore upon that occaſion, with reſpect . 
to this cargo, I cannot ſay; but I cannot think it 
otherwiſe than higbly probable, that he repreſented 
the property as entirely belonging to the bouſe of 
Fabritius and Vever; becauſe I think it impoſſible 


the maſter and the diſplaced maſter ſnould have con- 
tinued in the error (if it is a mere error) that has 
led them to depoſe here to the ſame effect; unleſs he 
had ſo held it out, as well in thoſe depoſitions, as in 
the converſations which he muſt fince have had 
with them, prior to their examinations here. And 
when I recollect his extreme eagerneſs to be ex- 


amined here upon his arrival, I cannot but think 


that he was at that time fully prepared to ſupport 
upon oath the ſame repreſentation ; and that nothing 


but the ſubſequent information he received, that the 


ſecrets had already been betrayed by the papers of 


the Nancy, prevented him from ſo doing. 


With reſpect to the ſhip, Is the property in that fs 
proved as to ſupport a claim for reſtitution without 
farther proof? If that could be maintained, I might: 
perhaps allow it to be diſtinguiſhed from the other 
part of the caſe. But if farther proof is neceſſary, 


it comes to this queſtion, Are perſons ſo convicted 
of 
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of aa attempt to impoſe on the Court entitled to the 
privilege: of giving farther proof? The ſhip was 
built at Batavia, and has been conſtantly trading 7 ant. 
from Batavia. It muſt have been the property of . 
Dutchmen; and therefore under any circumſtances a2 
bill of ſale would be neceſſary ;. and under the patti- 1 
'cular circumſtances which I have pointed out, a bill | 
of ſale could hardly be deemed Tufficient. But a 
thicker cloud is raiſed over this part of the caſe, from 
what appears from a paper in the Nancy, which is 
ſigned by Iuglebart, and ſtates—* I ſhall accompany 
this with the accounts of the Zenrom, of which 
Meſſrs. Fabritius and Wever are ſharers.” It is 
ſaid that this applies to the cargo only; it may be 
{o; it is a poſſible explanation; but how can this be 
proved ? it can be only by farther proof. Again: 
There, are many, paſſages. in which Mr. Inglebart 
ſeems to aſſume great authority over the conduct of 
the veſſel. It is ſaid that this was in conſequence of 
A charter-party, by which he had chartered the veſſel: 
It may be ſo; but this is matter of explanation only, 
and of farther proof; as it is left at preſent, on the 
face of it, very ambiguous. There being the neceſ- 
ſity of farther proof, have the parties placed them- 
ſelves in a ſituation in which they are entitled to a 
Privilege of this kind? It is a rule that I ſhall uni- 

formly adhere to, till I am better inſtructed, that 
where a party has been convicted of an attempt to 
impoſe on the Court in the ſame tranſaction, the 
privilege of farther proof ſhall be denied him, as a 
privilege which is juſtly forfeited by deception and 
fraud; I ſhall therefore pronounce both the ſhip and 
cargo ſubje& ro condemnation, 
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Laurence The legal principles on which this 0 

tion muſt. be decided, lie, it is apprehended. ita 
wety narrow” compaſs, although it is a queſtion of 
very conſiderable importance; and one in abit We 
Havy'are waiting, with great anxiety, for the deciſion 
of this Court: the allegation aſſerts only the merit 
of being aſſociated in one common ſervice, without 
ſetting forth any averment of being in fight at the 


time of capture. Formerly, it is well known, joint- | 


capture was confined to caſes of actual co-operation ; 3 
and when, in conſequence of frequent litigations, it 


was extended to caſes of conſtructive aſſiſtance, for 


the purpoſe of preſerving harmony and a good under. 
ſtanding in the navy, the being in fight became the 
Principe criterion; and even that eircumſtance was 
in all caſes not allowed to be ſufficient, if there was 
anything to rebut the general preſumption of intimi- 
dation and encouragement proceeding from it. It is 
on this preſumption of intimidation conveyed to the 
enemy, and of encouragement given to the actual 
captor, that the principle of conſtructive aſſiſtance is 
founded; and unleſs it is extended much beyond 


want 
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what has ever been done in former inſtances, the pre- 
ſent caſe cannot, by any interpretation, be brought 
within the benefit of that principle. Even in caſes 


of j Joint-cruizing, it has been decided, that that cir- 
cumſtance without the being in ſight will not entitle 


parties to ſhare as Joint-captors But the preſent caſe 


is infinitely weaker; it is a caſe of a ſhip detached 
merely to convey intelligence, ſeparating long before 
the engagement, or the earlieſt preparations for it, and 
not returning till the engagement was entirely over. 
Suppoſe the caſe of an officer landed with diſpatches, 
and that a prize is made by the veſſel in the mean 
time; he would not ſhare undoubtedly; it is 
ſubmirted, this caſe is nearly ſimilar to that: The 
abſerice of the parties from the ſcene of action muſt 
alike preclude them from ſharing in the capture.— 
No precedent can be adduced from the ptactice of 
this Court to ſupport ſuch a claim; and the Couft 
will not, for many reaſons, be diſpoſed to extend the 
conſtruction, but will, it is hoped, reject this alle- 
gation in the firſt inſtance, rather than ſuffer it to go 
to proof, at a great expence and waſte of time, on 
facts, that if proved ever ſo clearly, cannot entitle 
the parties to any benefit from them. 


In ſupport of the allegation, the Advocate of the 


Admiralty, and Arnold This is a queſtion of very 
great importance to the navy, as a general queſtion ; ; 
and, therefore, if the Court entertains but a light 
doubt about the admiſſibility of this allegation. It 
will, ia conformity to the general practiee of the 


Admiralty, and the Eccleſiaſtical Courts, admit i it to 


proof, reſerving the queſtion of law to be conſidered, 
together with the facts of the caſe, at the final hear- 
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The ing: Whatever may have been the hiſtory of this 
Vzrz3®: hranch of the law, it is now the eſtabliſhed law of 
Fut igch, this Court, that a party may become a joint-captor 
1799 * by mere conſtructive aſſiſtance; it is, no doubt, 
. deſirable to preſerve the rule of conſtruction in the 
greateſt ſimplicity : but the application which is now 
contended for, will not in any degree break into that 
ſimplicity ; being in ſight, is the moſt obvious ſpecies 
of conſtructive aſſiſtance, but it is not neceſſarily 
the only one; and although it is founded on a pre- 
ſumption of encouragement and intimidation, thoſe 
are circumſtances which it is not neceſſary to prove; 
it is not attempted to introduce a new principle, nor 
to aſſert this poſition, that in the caſe of an aſſociated 
fleet, ſervices performed by any detached part, will 
entitle all to ſhare ; but that a ſhip detached on a par- 
ticular ſervice connected with the main enterpriſe, and 
materially contributing to its ſucceſs, may be admitted. 
to ſhare in the intereſts of prize reſulting from it; 
no uncertainty will be introduced by fuch a rule, the 
principle of deciſion would remain as ſimple as before; 
the Court would only have to conſider whether the object 
of capture was, in fact, the object in view, and the cauſe 
of the detached ſervice. To be detached for the pur- 
pole of watching the motions of the enemy, or of pro- 
curing aſſiſtance, are eſſential ſervices intimately con- 
nected with the main enterpriſe, and ſuch as may juſtly 
_ entitle the parties to a prize intereſt; and in the caſe of 
' Lords, May 4, the San Joſeph, in which a whole fleet not in fight 
ſhared in the capture made by a detached veſſel, it is ap- 
prehended the deciſion paſſed on the ground, that there 
was that joint enterpriſe, which might be held ſufficient 
to Carry with 1t a participation of intereſt; if it were 
1 otherwiſe, 
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dtherwiſe, to detach a veſſel from the ſquadron would: — By 
be to inflict hardſhip and puniſhment on meritorious 
perſons, by making them incapable of ſharing in. the 7 Ae, 
ſucceſs of the main enterpriſe, however much the object 
of their being detached might have contributed to it. 
It has been ſaid, that an officer ſeparated from a veſſel, 
and landed with diſpatches, would not ſhare—but that 
ariſes out of the direct words of the Act of Parliament 
and Proclamation, which give the prize to perſons on 
board, looking generally to perſonal ſervices—but 
there is no caſe in which ſuch a particular abſence as + 
this, has been held to forfeit the intereſt of joint cap- 
ture, —it. would be going too far to maintain it: ſop- 
poſe a party ſent on ſhore to ſilence a fort, or on any 
other ſervice immediately connected with the capture, 
it would not be ſaid that they would not ſhare.—Then 
what were the ſervices in this caſe; the Veſtal was 
regularly aſſociated with Admiral Duncan's fleet, and 
had ated under Captain Trollop's orders in recon- 
noitring the Dutch fleet from their firſt appearance 
ſhe was then ſent to call in aid the whole body of the 
fleet under the command of Admiral Duncan, and 
give information to the Admiralty; this important 
ſervice performed, ſhe again returned, and joined the 
fleet, and was actually aſſiſting in ſecuring the priſoners, 
and bringing the captured veſſels home: This is a 
| ſervice of a very active nature, and comes within the 
principle rather of co-operation than of aſſiſtance 
merely conſtructive: It may not be improper to 
advert to the underſtanding and practice of the navy 
in this matter - amongſt them this is almoſt the firſt 
inſtance in which ſuch a claim has been reſiſted. In 
Lord Heuss memorable, victory over the French fleet 
0 2 on 
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con the 1ſt of June 1794, the Audacious was allowed to 
ſhare, though ſhe had parted from the fleet on the 28th of 
May. There is al ſo an inſtance in the caſe of the Canaua, 
which had chaſed, and been our of ſight of the fleet to 
which ſhe Ames for three days, yet the whole fleet 
ſhared. in her prize; and in another inftance in the 
Mediterranean, in the caſe of the I oweftoffi making 
a capture from the fleet, the whole fleet ſhared; On 
theſe grounds, conſidering that there is no direct caſe 
againſt us, and that the fervice rendered in the pre- 
ſent inſtance is fairly within the line of analogy by 
which this Court is uſed to put a conſtruction of 
co-operation and joint ſervice, on acts eſſentially con- 
need with the main enterpriſe; it is ſubmitted that 
this ſhip is entitled to be admitted as a joint captor. 

In Reply, the King's Adv. contended—T hat the 
caſes alluded to by no means broke in upon his argu- 
ment; that in the caſe of the San Jo/eph there was a 
great deal of contradictory evidence, and that it was 

by no means eſtabliſhed that the whole fleet was not 
ia ſight: that the Audacious was one of Lord Howe's 
fleet, and had engaged in the conteſt of the 28th of 
May, and had actually ſeparated with a French veſſel, 

the Revolutionaire, by that means contributing to 

reduce the enemy's force, and make the ſucceſs of the 

enſuing conteſt of the 1ſt of June more certain: that 
the Canada had been detached from the fleet to which 
ſhe belonged on that particular chaſe; and that in the 
caſe of the Lowefoff, the whole fleet were in fight; 3 

that theſe caſes reſerred therefore to the claſs of caſes 

in fight at the time of the engagement, or the com- 

mencement of the chaſe; of which there could be no 

doubt —but that the facts of the preſent caſe were not 
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of a nature to ſupport any, ſuch pretenſions. It was 
alſo ſaid that the Val had herſelf taken a prize off 

the Zex&: in which Lord Duncam ſfared as Admiral 
ef the ſtation, but chat his fest did noc; affording 
therefore an unanſwerable reaſon, on all terms of rei 
procity, why ſbe ſhduld nat ſhare in * * Sous 
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bodies of perſen gh ll, deſgrviog moſt highly. of the 
public, and thgrefgre i for, as. individual merit can 


ot Joint, game, and the Curt has to lament; that 
caſes,af this nature are in general attended with much 


difficulty, as they depend frequently on very minute 


facts, on which the Court has, to decide between con- 


tradictory tepreſentations; and it is to be regretted 


go, all equally e entitled to every attention git is a caſe 
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that the deciſions of the Courts on this. ſubje have 


not always been ſa uniform as it is highly defirable 


they ſuould be. It would be a very great ſatisfaction to 


me, if, with the aſſiſtance which I may hope to receive 
from. the Gentlemen of the Bar, it ſhould fall within 
my power to eſtabliſh a ſettled and intelligible ſyſtem, 
on principles, that may become in future eafily appli- 
cable to the various caſes that may ariſe. 

The AQ of Parliament and the Proclamation give 
the benefit of prize © to the takers,” by which term 
are naturally to be under ſtood thoſe who aZuaily 


take poſſeſſion, or thoſe affording an actual contribution 


of endeavour to that event: Either of theſe perſons are 
naturally included under the. denomination of Takers ; 


but the courts. of law have gone further, and have 


CI extended 
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extended the term © Taker,” to another deſcription of 
| perſons—to thoſe, who, not having contributed actual 


ſervice, are ſtill ſuppoſed ta have rendered u conſttuc- 
tive aſſiſtance, either by conveying encouragement to 


the captor, ar intimidation ta the ene. 


Capture has therefore been divided into capture 
de fafto, and capture by conſtruction: I need not ſay, 


that the conſtruction muſt be ſuch as the courts of 


law have already recognized, and not à new, unautho- 
rized conſtruction; for as the word has already 
travelled a conſiderable way beyond the metnitig 'of 
the Act of Parliament, the diſpoſition of the Court 
will lean, not to extend it ſtill farther; but io narrow 
it, and bring it nearer to the terms of the Act, than 
has been done in ſome former caſes. The caſe of 


the Mars (a) is a ſtrong authority on this point; in 


which the claim of joint capture was diſallowed to ſhips 


not in company, but ſtationed at different outlets to 


catch the enemy, who were known to be under the 
neceſſity of paſſing through one of them; and it was 


in that caſe intimated to be the opinion c of the Judges 


of the Common Law, (as 1 have had means of 
knowing,) that the Court ought to come nearer home, 


and conform more firialy to the Precile words of the 
Act of Parliament, | 


In all caſes, the onus probandi lies on thoſe ſetting 
vp the conſtruRtion, becauſe they are not perſons ſtriQtly 


(a) This was a c-ſe of a French ſhip taken by one of three 
King's ſhips ; which, being app-i22d of the d-ſign of. the enemy 
to eſ ape from Port au Prince, had taken cheir ſtation at different 
outlets (0 intercept them. The capture was made by one ſhip. A 
claim was given on behalf of the other two to ſhare as joint- 
captors, though not preſent at the capture; but it was rejected. 


within 


mon COURT or ADMIR ALTY. 
within the words of the AR, but let in only by the 


thority to interpret it; it lies with the claimants in 


joint capture, therefore, either to allege ſome caſes in 
which their conſtruction has been admitted in former 


inſtances, or to ſhew ſome principle in their favo?;'fo 


clearly recognized and eſtabliſhed, as to have become 
almoſt a firſt principle in caſes of this nature. The 
being i in ſight, generally, and with ſome few excep- 
tions, has been ſo often held to be ſufficient to entitle 
parties to be admirted joint captors, that where that 


fact is alleged, we do not call for particular caſes to 
authoriſe the claim; but where that circumſtance is 


wanting, it is incumbent on the party to make out his 
claim by an appeal to decided caſes, or at leaſt to 
principles, which are fairly to be extracted from thoſe 
caſes. 

The facts of this caſe come beſore the Court at 
preſent on the admiſſion of the allegation—a very 
convenient mode ſurely of taking the opinion of the 
Court in the firſt inſtance ; for, if the facts ſtated, 
would not in the judgment of the Court be ſufficient 
to ſuſtain the claim, admitting them to be proved; it 
would only be attended with unneceſſary expence and 
delay to the parties, to permit them to enter into 
proof; it would be more convenient to reſort in the 
firſt inſtance to higher authority. The allegation is 
therefore very properly examinable on its firſt ad- 
miſſion ; it is alſo very deſirable that all the facts 
ſhould be ſtated at once; and that the allegation 
ſhould not be ſcat to be amended, (as it was neceſ- 
ſary to do in this inſtance; to ſhew the Court in 


what manner Mr, Trollop compoſed a part of Ad- 
C 4 miral 
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mitral Dancan s fleet;) for a repetition of argument 
on theſe facts, begets expence, and other conſequences 
very incommodious to the parties, and to the Court. 

| the particulars are however now before the Court, 
and if I ſhovld be of opinion that they are not ſuf- | 
ficient to ſuſtain the claim, I cannot fee what ſer vice 
I fhovld do the parties by admitting them to proof; 
and therefore I ſhould hold it better in all reſpects tp 
ſend them to take the opinion of a ſuperior Court in 
the firſt inſtance, | The allegation ſtates, © that the 
Veſtal received orders from the' Admiralty to join 


Admiral Duncan; that ſhe accordingly did j join him, 


and formed one of the fleet under his command, and 


received directions from him to cruize off the T exel, 
to reconnoitre and obtain intelligence of the Dutch 
fleet, which ſhe did ; that Ard Duncan cruized 
till the latter end of September, and then returned to 


Yarmouth, ordering Captain Trollop to ſail with two 


or three veſſels to watch the motions of the enemy ; 
and leaving directions for the Veſtal to put herſelf 


under the command of Captain Trollop: that the 


Veſtal accordingly did join Captain Tro/lop, and made 
one of the ſhips under his command, being part ef 
Admiral Duncan's fleet, and on falling in with the 
Dutch fleet on the 8th of October was ſeat by Captain 
Trellop to reconnoitre them; that on the next day, 


Captain Trollop gave the Veſtal a written order to fail 


immediately for the firſt port in England, uſing her 
utmoſt endeavours, to fall in with Admiral Duncan on 
the way, to ſend an expreſs to the Admiralty, and then 
to uſe his beſt endeavours immediately to fall in with 
Admiral Duncan wherever he was, and acquaint him 
with the ſituation of the Dutch fleet; that in purſuance 


of 
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of theſe orders, ſhe ſailed. to En glend, landed. the dif- 
patches, and again returned, — actually joined Ad- 
miral. Duncan on the 13th of Ogeber; that alter che 
Veſtal was ſo detached, Captain Trollep, with bis Mas 


jelty's ſhips cruiſing with him, joiged Admiral Duncan. 


and neyer loſt ſight of the Dutch Het, from the time 
the Veſtal was ſo derached, to the time of the capture of 
the ſhip proceeded againſt ; that at the time of cap- 
ture, che Veſtal belonged to and compoſed a part of 
Admiral Duncan's fleet, and was aiding and aſiſting 
in the capture; and afterwards, with his Majeſty's 
ſhips the Endymion and Etbalion, aſſiſted, j in bringing 
into the Humber two of 7; Dutch fleet captured. in 


that engage mept. 


Now on theſe ok od haviog Sond the ouus 


probangi to lie on the perſons ſetting up the con- 
ſtrution, I am to inquire, on what authority this 
claim is to be ſuſtained; there are no caſes cited as 
being directly in point; but the. caſe of the Signior 
San Joſeph has been alluded to; that is a caſe which 


I perfectly recollect, having been concerned in arguing 


it, but it was in its principal circumſtances entirely 
different from the preſent caſe: that was a caſe of 
twa veſſels detached from the fleet under the com- 
mand of Admiral Pigot 1n the Weſt Indies, to chaſe 
two ſtrange ſhips appearing in ſight, the fleet bearing 
vp all the time as faſt as poſſible to ſupport them; the 
chaſing veſſels took the two ſhips firſt appearing, and 
alſo a third, on which the diſpute aroſe, There was 
much contrariety of evidence, whether the fleet (which 
was continuing to ſail in the ſame direction,) was not 
up, and in fight, and the chief doubt aroſe owing to 
the night coming on, for if it had been day, the fleet 
would 
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would clearly have been in ſight; and it was, "ak all 
events, well known to be at hand and' ready to have 
given any ſupport that might be wanting: under theſe 
circomſtances the Court of Appeal affirmed the ſen- 
tence of the Court below pronouncing | for joint cap- 
ture; and in that ſentence it is I believe true, as it 
has been ſtated by the counſel, that ſome mention was 
made of the words join? enterprize—but taking the 
caſe altogether it can by no means be ſaid r6 80 the 
length · of the preſent claim. e 

As far as caſes go then, there is an entite failure of 
authority on the part of the Vſtal; but the uſage of 
the navy has been-reforted to, and a cafe has been 
Cited, of the Audacious, one of the fleet under the com- 
mand of Lord Hoe, being permitted to ſhare in the 
victory of the 1ſt of June 1794. It is admitted, and 
it is certainly true, that the practice of the navy, in 
oppoſition to the words of the A of Parliament, or 
a Proclamation, or to the eſtabliſhed practice of law, 
cannot weigh or be of any authority ; at the ſame time 
the Court would be extremely unwilling to break in 
on any ſetiled and received notions of the navy, or to 
diſturb a practice generally prevailing among them- 
ſelves. But J agree with the King's Advocate, that 
the caſe cited is different from the preſent; in that cafe 
the Audacious had actually engaged the enemy's fleet, 
and had ſeparated only in chaſe of one of their ſhips : 
The Canaaa, another caſe which has been mentioned, 
chaſed from the fleet by fignal on the prize coming in 
fight : and the Lowefoff, which is another caſe, ſtated 
to have happened in the Mediterranean, was not de- 
rached from the Mediterranean fleet till after the chaſe 
had actually begun : : thele circumſtances, therefore, 


materially 
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materially diſtinguiſh theſe caſes from the preſent ; yh. 8 


and I am at liberty to ſay, that no caſe in point, no — 


authority has been produced. Is there then any ad- Frege 


mitted principle? The gentlemen have reſorted to 

the general principle of common enterpriſe; and it has 

been contended, that where ſhips are aſſociated in a 

common enterpriſe, that circumſtance is ſufficient to 

entitle them to ſhare equally and alike in the prizes 

that are made; but certainly this cannot be maintained 

to the full extent of theſe terms; many caſes might be 

ſtated in which ſhips ſo aſſociated would not ſhare, 
Suppoſe a caſe, that ſhips going out on the ſame en- 

terpriſe, and uſing all their endeavours to effectuate 

their purpoſe, ſhould be ſeparated by ſtorm, or other- 

wiſe, no one would contend that they ſhould ſhare in 

each other's captures ; there is no caſe in which ſuch 

perſons have been allowed to ſhare after ſeparation, 

being not in ſight at the time of chaſing: it cannot 

be laid down to that extent, and indeed it would be 

extremely incommodious that it ſhould; nothing is 

more difficult than to ſay preciſely where a common en- 

terpriſe begins: In a more enlarged ſenſe, the whole 

navy of England may be ſaid to be contributing in the 
joint enterpriſe of annoying the enemy. In particular 
expeditions every ſervice has its diviſions and ſubdivi- 

ſions; operations re to be begun and conducted at 

different places ; in the attack of an ifland there may 
be different ports, and different fortreſſes, and different 

ſhips. of the enemy lying before them; it may be 
neceſſary, to make the attack on the oppoſite ſide of 

the iſland; or to aſſociate other neighbouring iſlands 
as objects of the ſame attack: The difficulty is, to 

ſay where the joint enterpriſe actually begins. Again, 
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Is it every remote contribution, given with infention 
or without intention, that can be ſufficient ? I appre- 
hend tbat is not to be maintained; an actual ſervice 
may be done without intention; or there may be 
a general intention to aſſiſt, and yet no actual aſ- 
ſiſtance given. Can any body ſay that a mere in- 
tention to aſſiſt, without actual aſſiſtance, though 
acted upon with the moſt prompt activity, would in 
all caſes be ſufficient? If perſons under ſuch claims 
could ſhare, there would be no end to diſpute ; no 
captor would know what he was about, whether in 
every prize he made, there might not be ſome one 
fifty leagues diſtant, working very hard to come up, 
and even acting under the authority of the Admiralty 
to co-operate with him: in ſerving his country every 
captor would be left in uncertainty, whether ſome 
perſon whom he never ſaw, and whom the enemy 
never ſaw, might not be entitled to ſhare with him i in 
the rewards of his labour. The great intent of prize 
is to ſtimulate the preſent conteſt, and to encourage 
men to encounter preſent fatigue nd preſent danger, 
an effect which would be infinitely weakened, if it 
were known that there might be thoſe not preſent, 
and not concerned 1n the danger, who could entitle 
themſelves to ſhare. 

On theſe conſiderations I myſt ever hold, that | 
the principle of mere common enterpriſe alone will 
not be ſufficient: it is not ſufficiently ſpecific, it 
muſt be more limited, —and a limitation is here 
attempted; it is faid that the Yefta! was detached 
on a ſervice immediately connefed with the object 
of Capture ; this would have been much ſtronger, if 


the primary intention on which this ſhip was detached 
5 3 had 
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looking at the letter 'of Captain Troblod; I find the — 


directions were, you are to proceed to the firſt 
of | England if you do not meet Admirab Daten, 
which you are to ufe your beſt endeavours to de on 
your way, &ec.” By fair eonſtruction chen, | the 
was not to go out of ber way; {was to go 
to England, that was the miſſion, the other purpoſe 
was ſecondary and collateral, and I cannot think 
that this ſhip is to be conſidered; as ſo nuch con- 
nected with Admital Duncan, as ſhe would have been, 
if the had been fent immediately to join him. But 
I wovld aſk again, Is there any authority from ad. 
judged cafes, or from principles ſufficiently eſtabliſhed; 
to ſhew that ſhips detached from the -ſquidron'- ori 

views immediately connected with the main entef< 
priſe are entitled to ſhare ? Many caſes might be put, 
in which that poſition could not be maintained. 
Suppoſe a fleet going to beſiege al place, and one 
ſhip detached to procure proviſions and ſtores, which 
does not come up and join the fleet till the place is 


taken; it would be very ſtrong to maintain, that-ſuch 


a veſſel, neither preſent at the commencement, nor at 
the concluſion of the enterpriſe, could be entitled to 
ſhare; it has, I apprehend, been decided in practice, 
that ſhe would not; and the diſtinction taken was 
this, that if the ſhip was ſent off for common neceſ- 
faries, after the operations had begun, or if ſhe re- 
turned before the object was accompliſhed, ſhe ſhovld 
be permitted to ſhare, and not otherwiſe, though her 
abſence was occaſioned ſolely for the purpoſe of pro 
curing neceſſaries for the ſervice. Then the Itmi- 
tation ingrafted on the firſt *principle, namely, that 


the derachment is made for an object immediately 
| connected 
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more muſt be added, and that muſt be the being in 
ſight: 


Then the whole turns on this W „Whether | 


the being in fight at the beginning of the chaſe, in 


the manner in which that fact is alleged in this caſe, 
and in addition to the other circumſtance, of being 
detached on a neceſlary ſervice, will be ſufficient to 
entitle the parties, as joint captors? I muſt inquire 
then what being in ſight is neceſſary ? for it is per- 
ſectly clear that being in fight in all caſes is not ſuf- 
ficient. What is the real and true criterion ? The 
being in ſight, or ſeeing the enemy's fleet accidentally 
a day or two before, will not be ſufficient ; it muſt be 
at the commencement of the engagement, either in 


the a& of chaſing, or in preparations for chaſe, or 


afterwards during its continuance, If a ſhip was 
detached in ſight of the enemy, and under prepara- 
tions for chaſe, I ſhould have no heſitation in ſaying 
that ſhe ought to ſhare : but if ſhe was ſent away 


after the enemy had been deſcried, but before any, 


preparations for chaſe, or any hoſtile movements had 
taken place, I think it would be otherwiſe; there 
muſt be ſome actual contribution of endeavour as 
well as a general intention. Then the queſtion 
comes to this, Was the Yeftal in ſight at the com- 
mencement of the chaſe before ſhe ſeparated ? if fo, 
it will clearly do; if not, I think as clearly it will 


not do. On this point, I am of opinion that it can- 


not be conſidered as a chaſe till Admiral Duncan's 
fleet came up; Captain Trollop dogged the enemy 
for the purpoſe of reconnoitring, but he is to be con- 
ſidered rather as the party chaſed, than as the chaſer ; 
with all the gallantry that is to be aſcribed to him and 

the 
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the other gentlemen with him, he could not be ex- 


pected to cope with the whole Duzch fleet, and engage 
in ſuch an unequal conteſt; When Admiral Duncan 
came up with the body of the Britiſh fleet, then the 
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chaſe began, and that is in my eſtimation to be con- 


ſidered as the true point of commencement of actual 
engagement in-this caſe. Here then is only a general 
intention on the part of the Yefal; ſhe conveyed no 
terror to the enemy, nor encouragement to the friend 
at the time when the rival fleets muſt be ſaid to have 
firſt met each other. It is ſaid the Court will not 
judge by events, but I think the events of a caſe like 
this are the facts of the caſe; the facts of this caſe in 
my apprehenſion prove that the Veſtal was not in 
ſight at the time of the commencement of the chace, 
and therefore that ſhe is not in law entitled to ſhare in 
this capture. 


THE PRINCESSA, Zavara Maſter, 
and LA REINE ELIZABETH. 


80 was a caſe ariſing on two Spaniſh veſſels taken 
by his Majeſty's ſhip the Sea Hor/e, Captain 


Oakes, September 17, 1796, before the Order of 


Council for General Repriſals againſt Spain, which 
did not iſſue till the month of November in that year. 
The ſhips and cargoes conſiſting of large quantities 
of bullion and other articles, (condemnable to the 
Crown as taken before Spaniſb hoſtilities,) had not 
originally been taken into the poſſeſſion of the Crown, 

but 


Fuly 2, 
1799- 


Demand of in- 
tereſt againſt a 
Commiſſioner 
of appraiſement 
and fale, net 


ſuftained 


3 


; PaIincz84 


«and 
- LaRue 
EL1ZABETH: 


Fuly 2d, 
1799. 


but were feft in the bands of the captor, Captait 


easts pittenineD Id TE 
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Oakes, who put then under the care of his private 
agent Mr. Marſh: Condemnation paſſed to the Crown 
on the Id of Augiſt 1797, and the propetty was put 


into the hands of comthiſſioners appointed by the 


Court, oti the recommendation of the Crown, i to ſupet- 
intend the appraiſement and ale, Mr. Marſh the 
private agent of the captor being one: The comimil- 
ſions iſſued on the 23d of Auguſt 1797, and were made 
returnable on the firſt ſeffion of Micbaelmas term fol- 
lowing : but the firſt payment had not been made 
till the 4th of pril 1798, and the whole payment 


| was not concluded till the 15th of Auguſt in that year. 


The preſent queſtion aroſe on an application of the 
Crown officers, that Mr. Marſb, in whoſe hands 
the bullion had been originally placed by Captain 
Oakes, might be directed to account for intereſt thereof, 


upon information conveyed in the report of the other 


commiſſioner. 


Jvoouxxr. 

Sir William Scott — This is a matter which has 
been depending a conſiderable time before the Court, 
and, in my opinion, much longer than a buſineſs of 
this kind ought to have depended ; for ſuch things as 
the execution of commiſſions of appraiſement and 


patch, and brought to a concluſion without delay; 


ſale, ought to be proceeded on with all poſſible dif. 


and the Court is particularly indiſpoſed to ſuffer ſuits 


to be engrafted on diſputes between its own officers, 
to the delay and diſadvantage of the parties intereſted 
in the principal cauſe; at the ſame time it is im- 
poſſible to ſay that occaſions may not ariſe in which 

it 
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it may be neceſſary for the commiſſioners to ſtop 
ſhort, in order to apply to the Court for inſtructions; 
the application when neceſſary, ſhould be ſummary 
in ſuch a caſe, and the directions will be given ſum- 
marily; I need not add that returns to commiſſions 
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muſt themſelves be ſhort, and ſimple, and unembar- 


raſſed with foreign and inſignificant matter; they are 
merely to give the Court information of the neceſſary 
facts, upon which the Court will exerciſe its judgment, 
if any queſtion ſhould ariſe out of them : Both com- 
miſſioners are neceſſarily before the Court, and there- 
fore to talk of the intervention of a commiſſioner, in 
objection to the report of the other, or for any other 
purpoſe, is improper. , An objection aas been made to 
the return of one commiſſioner in this caſe ; and I 
have allowed an a& or ſtatement to be drawn, and 
that commiſſioner to be heard by his counſel; bur this 
merely for my own convenience, in conſidering the 
nature and effect of the objection taken to his return; 


and not as a matter of right by any means, nor as a 


thing to be admitted into the ordinary practice of the 
Court, When they have made their returns they are 
funti officio; if the Court wants explanation it will 
require it of them; but they have no right to preſs 
arguments upon the Court, nor to form. a regular 
ſuit, which is to hang up the intereſts of thoſe who 


are really concerned in the property. 

Having premiſed theſe obſervations, I will ſay a few 
words; firſt, Upon the authority of commiſſioners ; 
ſecondly, Upon the intereſts of commiſſioners; and 
thirdly, Upon their duty. I think I can ſee a neceſ- 
ſity for taking ſome notice of theſe points, upon the 


preſent occaſion, With regard to their authority, I 
VOL, 11. *Y conſider 
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conſider them merely as the miniſterial officers of this 


Court, deriving all their authority from this Court, 
and from no other ſource; and I have been the rather 
led to mention this, becauſe, I think I obſerve, a notion- 
has been picked up; that they are the agents of the 
perſons that recommended them; and therefore in 


this caſe the agents of the Crown, immediately for 


its intereſts, crown officers and public truſtees : The 
whole of this notion is unfounded according to my 
apprehenſion; they are appointed by the Court, to 
perform thoſe functions of the Court in which it can- 
not act for itſelf; they repreſent the Court in the 
ſame manner as the commiſſioners for taking examin-- 
ations or for any other purpoſe : The Court may ac- 
cept the recommendation of parties, for its own con- 
venience, in the ſame manner as the Biſhop uſually 


accepts the creditor who has obtained a judgment to 


be the actual ſequeſtrator, though in no degree bound 
ſo to do; it is a matter in the voluntary diſcretion of. 
the Court: no party can have a right in ſuch a 
matter, for this ſimple reaſon, that no perſon can have 
a right to appoint a repreſentative for another: it is the 
Court which delegates its functions; it is at the option 
of the Court, whether it will grant any commiſſion: 
or not, and to whom jt will grant it; It may revoke 
commiſſioners though approved by the party ; It may 
continue a commiſſioner in office, though againſt the 
approbation of the party; they are in all caſes to 
account to the Court, and not to the perſons that 
recommended them; there can be no doubt but 
that the Court will, with the moſt reverential de- 


ference, be diſpoſed to appoint any perſon recom- 


mended. 


- 
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rhended by the Crown; for the care of its intereſts, 
but the Court would be guilty of no misfeaſance if 
it granted no commiſſion at all; and when they are 
appointed, they ſtand on the ſame ground as other 
commiſſioners, and are to look to this Court for their 
proper diſcharge. | 

In the next place, what is the intereſt of commiſf< 
fioners? I have no doubt that the Court might, in the 


firſt inſtance, aſſign the proportion of payment at the 


time of appointment, and might enlarge or other- 
wiſe alter it afterwards as it ſhould think proper, ac- 
cording to the circumſtances of the caſe; by courteſy 
it has been uſually otherwiſe; and to prevent diſputes, 
and to ſuit the general convenience and wiſhes of the 
parties, it has been uſually left to them to agree on 
their own terms, uſually a per centage; but when that 
agreement has been made, I hold the parties are 
ſtrictly bound by it, and that the commiſſioners are 
not allowed to make a ſixpence advantage, beyond 
that per centage, which is ſettled in the agreement. 


To employ the proceeds for themſelves, or for theit 


friends, to ſell ſubordinate offices, or to carve em- 
ployments out of them, would be irregularities, and 
abuſes, and breaches of that purity, with which their 
truſt ſhould be exerciſed; ſuch advantages may be 
taken in fact, and I fear ſometimes are, but they will 


35 


Paix cEzGssA 
and 
LAREIN e 
ELIZABETH. 


not be tolerated by the Court, when they are brought * 


to its notice; and commiſſioners muſt underſtand, 
that if they ſend out that money, which relatively to 
them is the money of the Court, either for the be- 
nefit of themſelves or for the benefit of their friends, 
the Court will not hold them guiltleſs, or repute them 
to have rendered a due execution of their truſt ; and 
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1 defire to lay this down as a rule for the conduct 


of ail commiſſioners, that the only advantage which 


they can legally make, is that which is allotted to 
them by the Court, or is ſettled in agreement between 


the parties and them. 
I come now to the duties of commiſſioners they 


are, according to the terms of their appointment, 
1c to reduce into writing a full, true, and perfect in- 


ventory of the ſhip and cargo, and to chooſe two - 


good and lawful men, well experienced in ſuch af- 
fairs, and ſwear them faithfully and juſtly to appraiſe 
the ſame according to their true values, and to cauſe 
the aforeſaid ſhip and cargo to be expoſed to public 
ſale, and to ſell or cauſe the ſame to be ſold to the 


| beſt bidder, and to bring or cauſe to be brought the 


produce money ariſing from ſuch ſale, into the Re- 
giſtry of the Court before a certain day.“ 


This is the ſimple line of their duty: it is poſſible, 
undoubtedly, that difficulties may ariſe in the execution 


of their office, but then to whom are they to reſort? 
To the Court their conſtitvent, whoſe officers they are, 
and whoſe functions they execute: this is their reſort; 
and they miſtake their way, if they go to private per- 
ſons, here, or elſewhere, to be informed in what man- 
ner this Court expects its own commiſſions to be 
executed. As to any thing that concerns the in- 
tereſts of the Crown, in ſuch commiſſions, they have 
the aſſiſtance and advice of the King's Advocate, the 
Advocate of the Admiralty, the King's Proctor, or 
the Proctor of the Admiralty, according to the par- 


ticular courſe of their buſineſs. It is the duty af 


commullioners for the Crown to apply to them, and 
to act under their direction with reſpect to the 
Crown's 
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Crown's property; if thoſe officers ſee a neceſſity for 
an application to the Court, it will be made; if not, 
the commiſſioners will be ſafe in following their in- 
ſtructions; if an application is neceſſary to be made 
to the Court, it ſhould be made in due time, and 
whilſt the difficulty is pending and capable of cure; 
and not be left to a late period, to rip up the whole 
proceedings of the commiſſion, after every thing is 
finiſhed. Thus, if one commiſſioner thinks the other 
incroaches or uſurps too much authority, he ſhould 
apply to the Court in an early ſtage, and not wait till 
the buſineſs is concluded, and then call on the Court 
to travel over the whole again in order to ſet that 
matter right; and as to intereſt of money, I can 
hardly conceive that any diſpute can with propriety 
ariſe on that ground between commiſſioners, neither 
of them being entitled to make a ſixpence, more than 
the per centage which is given by the agreement 
under which they ſer out; and as to the principal 
parties, if an application is neceſſary to obtain the uſe 
of the money, it ſhould be made to the Court, whilſt 
it is in its power to prevent the miſchief, Intereſt 
is a ſubject on which the juriſdiction of this Court 
has always been very tenderly exerciſed ; It will, on 
that account be more deſirous to prevent the queſtion 
from ariſing, by preventing intereſt from accumu- 
lating; and therefore it is extremely neceſſary that 
the matter ſhould be brought before the Court, for 
the prompt payment of the money whilſt it is capable 
of that eaſy and natural remedy; and that it ſhould 
not be ſuffered to go on, with the hope of bringing 
up a queſtion of intereſt, when it may be very difficult 
for the Court to enforce an order, that will be cffectual 
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| for a remedy of that ſpecies: I ſay the more on this 


ſubje&, becauſe it does appear that the whole of this 


unpleaſant buſineſs has ariſen, from an inattention tg 


that proper method of proceeding in ſuch a caſe, 


The commiſſion that has iſſued in this caſe was made 


returnable in /r wweeks, yet no return was made by 
either commiſſioner for ſixteen months; and I un- 
derſtand that a practice has prevailed, by ſome acci- 
dent or other, of making no payment till the whole 
money can be paid in; ſo that it may happen that 
50, oo0 J. ready to be paid in, at the end of te firſt 
month, ſhall be kept for ſixteen months, till toool. more 
outſtanding, can be brought to account. One peculiar 
incongruity produced by delay in this caſe, is, that 
the beneficial intereſt has very much ſhifted hands 
during its pendency; for the Crown, which had origi- 


_ nally the whole intereſt, has retired into a corner of 


the caſe, having granted away two-thirds of the pro- 
ceeds; and yet here is the Crown praying intereſt on 


the whole ſum, although the party entitled to two- 


thirds, both principal and intereſt, if any intereſt is 
due, is totally quieſcent. 

I come now to ſtate the facts of the caſe: it ariſes 
on two Spaniſh ſhips captured, with a quantity of 
bullion, before Spaniſh hoſtilities, by Captain Oakes, 
who 1s ſince dead. In the critical ſtate of affairs 


between the two countries at that period, the Crown 


declined to take the property into its own hands, or 


to inſtitute any proceedings againſt it, It was ſome 


time doubtful whether it would not be entirely re- 
ſtored; for it was the ſubject of long negociations, to 
my knowledge, whether all the property, taken on 
both ſides during that time of luſpended hoſtilities, 


11 ſhould 
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ſhould not be mutually reſtored ; it however did not * A 
take place: Captain Oakes was left in poſſeſſion of and 
theſe valuable cargoes, either as the agent or ſteward NE 
of the crown, or as a perſon left to act according to 
his own diſcretion. He landed the bullion ;—if this 21%. 


had been done in the ordinary courſe of prize, and 
whilſt any cauſe was depending on it, it would have 
been a great irregularity ; but I am not to apply the 
ordinary proceedings of the Prize Court, to a tranſ- 
action which at that time was not decidedly in the 
nature of prize. The bullion was landed, and very 
properly depoſited in the Bank; it was then con- 
verted into ſpecie by the order of Captain Oakes ; 
irregularly again, if a cauſe had been depending; but 
ſtill wich the beſt intentions, and, as the event has 
proved, advantageouſly for all parties: Under theſe 
circumſtances, I can by no means conſider Captain 
Oakes, or his Agent as malæ fidei poſſeſſors. Captain 


Oakes had a juſt title to the original poſſeſſion, by a 


capture which has been confirmed by a ſentence of 
condemnation ; during the interrnediate time he was 
continued in the poſſeſſion ; as I conceive the Crown 
uſually leaves the poſſeſſion of ſuch property (al- 
though It is legally entitled,) in the hands of the 
captors or their agents, The converſion which took 


place during this time, was done upon the beſt mo- 


tives, and to the beſt actual advantage; there was 
nothing therefore to change the bonge fider poſſeſſion ; 
and therefore I muſt pronounce them acquitted of 
any malfeazance in this proceeding, 

The caſe divides itſelf into two periods; and it is 
argued, firſt, that the Court will decree intereſt againſt 
the commiſſioner, from the time of the converſion 


p 4 | into 
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a The into ſpecie; but againſt this I think I ſee many deci- 
"= we objections. In the firſt place, againſt whom mult 


po EINE I decree it? If againſt any body it muſt be againſt 
— — the captors themſelves; Mr. Marſh was not at that 
1 2 time a ſervant of the Court, nor a known prize agent 
recognized by this Court; for no war exiſting with 
Spain, he was not a public agent, under any prize act 
applying to Spaniſh hoſtilities ; he was a mere private 
agent of Captain Oakes, and as ſuch he might be an- 
ſwerable to his employers ; but I have nothing to do 
with that; my demand muſt be againſt Captain Oakes, 
for his private agent's poſſeſſion: —Butl ſhould be glad 
to know if any inſtance can be found, in which the 
Court has called on captors to pay intereſt for money, 
which the Crown has choſen to leave in their poſ- 
ſeſſion; and more particularly in a caſe like this, in 
which the Crown has granted away two-thirds of the 
principal ſum out of its hands, and to thoſe very cap- * 
cors;—and ſuppoſe the Court was ever ſo well diſpoſed 
to decree intereſt upon the particular circumſtances, 
it would be utterly impoſſible for the Court to travel 
back beyond the date of the commiſſion : On a pe- 
tition merely reſpecting a commiſſion of appraiſement 
and ſale, I could not direct intereſt, on this part of the 
caſe, upon the preſent application; therefore I lay that 
entirely out of conſideration. Ir is then ſaid, ſecondly, 
That intereſt muſt be obtained for the time ſub- 
ſequent to the grant of the commiſſion. The com- 
miſſion iſſued; What was then the duty of the com- 
miſſioners? I muſt ſay that if one commiſſioner was 
poſiefſed of 40,0007. or any conſiderable ſum, it was 
his duty to have brovght that circumſtance to the 
knowledge of the Crown officers; it might be too 


much 
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much to expect him to bring it in voluntarily, whilſt 
there was no order upon him to that effect; but if 
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the Crown officers had been aware at the time of Ecrzazern, 


| iſſuing the commiſſion, that ſuch a ſum was in in his © 


hands, and they had intimated, as they undoubtedly 
would, that he ſhould immediately pay it in, he ſhould 
have given immediate compliance with that demand; 
that he was abſolutely bound to communicate the poſ- 
ſeſſion of it to the other commiſſioner, I do not know 
that I am legally entitled to ſay; for if it had even 
been money which had come to his hands under the 
commiſſion ; ſtill the commiſſion, in its terms, em- 
powers them to execute the buſineſs “ jointly and 
ſeverally ;'”” and though the Court, to prevent con- 
fuſion and embarraſſment that might ariſe from ſe- 
parate actings, and likewiſe to increaſe the ſecurity of 
the property, would always require that they ſhould 
proceed hand in hand; yet I do not know that a legal 
obligation exiſts, independent of any order made by 
the Court, for the one commiſſioner neceſſarily to 
divide the poſſeſſion of every ſum of money he has 
received with the other: but certainly that obligation 
exiſts leſs, in a caſe where he was in poſſeſſion of that 
ſum of money, not by virtue of the commiſſion, but by 
virtue of his having been many months before the 


private agent of a private perſon, the actual captor, 


who had placed it in his hands, when the Crown de- 
clined meddling with it; long before the inſtitution of 
any ſuit reſpecting it. However, an intimation ought 
to have been given to the Crown officers it was not 
done; and if I had reaſon to conclude this was frau- 
dulently omitted, the Court would ſtrain hard to make 


the commiſſioner anſwerable if any loſs had occurred. 
I will 
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I will ſtate my reaſons why I do #0 hold him an- 
ſwerable; The commiſſion was granted on the 23d 
of Auguſt, and made returnable on the firſt ſeſſion 
of Michaelmas term, 1797. No return was made by 
the commiſſioner, nor was any application made to 
get the proceeds paid in: here was an error, and a 
moſt material error it has been in ſubſtance; for to 
my own knowledge, the whole intention and deſign of 
granting the commiſſion in this particular form, has 


been in ſome meaſure counteracted by it: The buſineſs 


might have been tranſacted by commiſſioners imme- 
diately appointed by the Treaſury; but it was thought 
more expedient to put it into this form of commiſ- 
ſioners from the Court of Admiralty, in order that 
the proceſs of it might be immediately and conſtantly 
within the view of the Court till the concluſion; and 
that concluſion might be accelerated as much as 
poſſible, without leaving the hazard of any after- 
reckoning, to be adjuſted between the Treaſury 
and the commiſſioners; and it certainly was hoped, 
that a very ſhort time would have ſufficed for theſe 
purpoſes; whereas, it has taken up ſixteen months 
before any return whatever was made by either com- 
miſſioner: This is an error, material likewiſe in its 
conſequences; becauſe if the returns had been made at 
the time preſcribed by the commiſſion, it would have 


appeared, that a very large proportion of proceeds had 
already been received by one of them, and of courſe 


would have been then ordered into the Regiſtry of 
the Court, there to await an order for the diſtribution. 
What prevented the report of the then King's Advo- 
cate, upon the application of Captain Oakes's family ? 
The ignorance of the value of the proceeds, in conſe- 

quence 


* 
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quence of no return having been made. What ſtopped |, The | 
the diſtribution? The very ſame cauſe. Whereas, and 
if the return had been made, and the proceeds ordered — . — 
in, that gallant officer would have died, with the ſatis- 2 
faction of knowing, that the difficulties with which his E : 
family was for ſome time oppreſſed, would be ſpeedily 

relieved, by the liberality of the Crown, in the grant 

and diſtribution of a conſiderable part of this property. 

It is impoſſible therefore to ſay, that it is not ex- 

tremely to be wiſhed that the matter had been other- 

wiſe conducted in this reſpect Whether it has been 

o miſconducted, as to ſubject the party to any penalty, 

is another conſideration: if any penalty is due, the 

mere payment of intereſt is as ſlight a one, as could be 

applied. But before I go ſo far as to apply it, the 

Court muſt be ſatisfied on two or three points: It 

muſt know that it has authority to direct intereſt to 

be paid ; for unleſs that is ſhewn, all ſpeculations on the 

propriety of directing it, will be ſuperfluous and idle. 

Now it is a pretty ſtrong argument againſt this au- 

thority, that no inſtance has occurred, either in this 

Court or in the Court of Appeals, in which the de- 

mand of intereſt, even againſt an agent, has been en- 
tertained. In Mr. Ker's cafe; the application was for 

the payment, not of the intereſt, but of the principal; 

and Lord Camden ſaid, that if he had authority, he 

would order intereſt; that was againſt the agent of 

the party: This caſe, is the caſe of a commiſſioner ; 

and if no caſe can be produced, in which the Court 

has decided on the liability of a commiſſioner to pay 

intereſt, it does, I think, go far to prove that the 

Court has not the power, as occaſions probably 

have occurred for ſuch an order. 

It 
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It muſt then be a ſtrong caſe, that would induce the 
Court to make the experiment: for I will not ſay 
that the Court would, in no caſe, entertain and at- 
tempt to enforce the demand. I can ſuppoſe a caſe, 
of a commiſſioner, fraudulently, and pertinaciouſly, de- 
taining money, and reſiſting the order of the Court 
to bring it in; then indeed the Court might be in- 
duced to take the opinion of another juriſdiction upon 
ſuch a decree; but It would not do this, on ſlighter 
grounds than a clear caſe of miſconduct; It would 
not exerciſe this queſtionable juriſdiction, where there 


is no ſuch clear imputation on the perſon. 
Then how ſtands the caſe as to miſcondut?_ 


Looking abſtractedly to the facts, I might think there 
had been ſome miſconduct ; but looking to the re- 
laxed practice of the Court, and finding that the prac- 
tice had been ordinarily the ſame, How docs it ſtand | 
then? Suppoſe a gentleman to come to the exerciſe 
of his commiſſion, without any particular knowledge 
of the rules of practice of this Court; ſuppoſe him 
to come, not as a lawyer, but as a perſon merely uſed 
to the employment and management of money ; the. 
perſons whom he might naturally have conſulted, 
would probably have told him, that it was not at all 
neceſſary to pay in the money till the whole was li- 
quidated, for that ſuch was the ordinary practice of 
the Court: looking at the character of the gentleman 
concerned, and ſuppoſing him to have received ſuch 
information, I think it would be too much, to expect 
ſuch a perſon to decide for himſelf, that this practice 
was wrong; and that he would not be ſafe in conform- 
ing to it. However diſpoſed I may be to cenſure this 
practice and correct it in future, it would ſeem too 


8 hard 
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hard to lay down, that here 'was fpecial delinquency 
that called for penalties; it is a bad ſort of reformation, 
which begins by an act of vindictive juſtice, on a 
perſon, who has been acting only as every other perfon 
has been permitted to act, under ſuch circumſtances, 
In this, I cannot be underſtood to throw the ſlighteſt 
reflexion on the learned Perſons, who have had the 
management and direction of this Court before 
me. I am ſure that that honorable Perſon, who 
immediately preceded me, would have expreſſed 
himſelf as 1 have done, if the fact had come to 
his knowledge. But the truth is, that ſuch things 
do not ordinarily come to the knowledge of the 
Court, I have practiſed in theſe Courts above 
twenty years; and though F may appear to be- 
tray great inattention, I profeſs I never was aware, 
that commiſſions were not returned at the time ap- 
pointed ; and I might have ſat here, above twenty 
years longer, in the ſame ignorance, if this particular 
caſe had not made it my duty to. remark, and to cor- 
rect ſuch a practice in future (a2). On the ground 
of particular delinquency then, I ſee no reaſon to charge 
this gentleman with intereſt; I cannot ſay, referring 
to the common current of practice, that there has 
been a fraudulent withholding of the principal: but 
it is ſaid, that although he is not held to be penally 
liable to pay intereſt, yet intereſt is to be compute 
as part of the proceeds, and therefore ought to be 
paid. Now it is, I think, firſt neceſſary to ſhew that 
intereſt was made by him; it is ſaid, that he placed it 
in a banking-houſe, of which he was a partner; and 
that the inference is; that it was not ſleeping or lying 


(a) See the Order of Court, vol. i. p. 187. 
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dead there, But ſuppoſe he had put it into any other 
houſe, would he have been liable in that caſe? In 


Chancery I preſume he would; for as it is the prac- 
tice of that Court, to put monies depending in it, out 
to intereſt ; a perſon preventing that intereſt from ac- 
eruing, might be required to pay without proof that 


he had perſonally made intereſt, and even if he could 


prove, that he had made none. But it has never been 
the practice of this Court, to order the money of 
ſuitors to be put out at intereſt, except upon their joint 
application and conſent. The money is paid into the 
Regiſtry, to wait the order of the Court, and thereſore 
I ſhould think it impoſſible to decree intereſt, unleſs 
intereſt was actually proved to have been received. 

If I am right in that matter, the commiſſioner can be 
anſwerable only in his collateral character of a banker 
but in that capacity, how could I order him to pay more 
than his own particular ſhare? His partners would 
ſtand, in this caſe, as any other bankers to whom he 


. or any other commiſſioner had confided it : And how 


is this Court to aſcertain, what that fhare is, whether 
a moiety or a thirty-ſecond part only ? I ſhould in ſuch 
an attempt travel much out of the uſual province and 
occupation of this Court, Adverting to all theſe 
conſiderations, is it proper that the Court ſhould call 
on him for that ſhare? The Court muſt again be 
firſt clearly convinced of its authority ; for it would 
not proceed to exerciſe a dubious authority, unleſs 
on very ſtrong grounds, and more eſpecially, unleſs 
it appeared that the party calling for it was well en- 
titled: The only party appearing before the Court 
to call for intereſt is the Crown officer : Has the 
Crown the title to this intereſt, if the Court could de- 
cree it? Only to one-third of it; for the two-thirds, 
if received, have been already granted out to the 
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captors; who do not join in this application, but are 
content (as far as their conduct ſpeaks,). that if any 


ſuch advantage has been made, it ſhall remain with the 
commiſſioner who was their original agent or ma- 


nager. What then would be the whole effect? That, 


if the Court could comply with the prayer, the Crown 
would be entitled to one-third of that intereſt, which 


muſt be deemed (if it can be aſcertained) the particu- 


lar ſhare of this commiſſioner's intereſt, —received by 
him, as one of the partners of this banking-houſe— 
after the time, when the commiſſion ought regularly to 
have been returned. | 

Upon this ſtatement of the caſe, although the appli- 
cation has been made with great propriety by the 
Crown officers, I ſhall not attempt to exerciſe a new 
and queſtionable authority, in a caſe where the party 
poſſeſſing double the quantity of beneficial intereſt 
which the Crown has retained, declines to join in the 
application; where the reſult of advantage to the 
Crown can be but inconſiderable ; and where the aid 
of the Court might have been called in with effect, in 
an earlier ſtage of the buſineſs, in the ſimple and 
natural proceſs of compelling a return. 

On theſe ſeveral grounds, I decline to ſuſtain the 
demand for intereſt on the part of the Crown officers: 
With reſpect to any diſpute between the commiſſioners, 
upon the matter of their claim to the benefit of in- 
tereſt, I have nothing to do with that: whether any 


other court would ſuſtain a demand on the part of 


one of them, againſt the other, for a participation of 
intereſt, when neither is entitled to any intereſt at all, 
is more than I am able to ſay; and more than I am 
called upon to conjecture. This is my deciſion; and 
the uſe which I ſhall make of the whole proceeding (and 
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a very important one it is) will be to prevent ſuch a 
grievance from occurring again. It is high time that 
this abuſe, of not returning commiſſions at the proper 
time, ſhould be corrected: I mean no imputation 
on any individual; every body knows how abuſes 
inſinuate themſelves at firſt, and creep on by degrees: 
they begin uſually in ſome act of accommodation 
and kindneſs, which we can hardly diſapprove in the 
particular inſtance ; the ſame facility is practiſed in 
a ſecond inſtance, on little other ground than the pre- 
cedent of the firſt: an irregularity, which was hardly 
cenſurable, ripens into ſettled abuſe; new men come into 
office, and they find it become an ancient eſtabliſhed 
practice, with all the ſanction of grey hairs upon 
it; one abuſe begets another, (for it is a prolific 
family,) till at laſt attention is awakened, and thoſe 
who have authority, are loudly called upon by 
They are memorable words 
of Lord Bacon upon ſuch ſubjects, That time is the 
greateſt innovator; and if time always alters things for 
the worſe, and wiſdom and counſel do not ſometimes 
alter them for the better, what ſhall be the end 


thereof?“ In making theſe neceſſary alterations, I 


know I ſhall have the aſſiſtance of the Crown officers 
in this Court, as far as the property of the Crown is 
concerned; and in reſpect to private property, the 
Court may in general rely on the vigilance of the 
parties themſelves, ſtimulating their agents to the 
performance of their duty, by the aid of the proceſs, 
which ſhall at all times be readily imparted: And if 
ſuch conſequences follow, it may be fortunate for the 
public that ſuch a caſe has ariſen, though ſome un- 
pleaſant circumftances may haye attended the dis- 
cuſſion. 
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In the Princeſſa, Zavala, R 
A ſecond queſtion. aroſe on a ſubſequent day 


on the claim of a Britiſh merchant, for a quantity 
of dollars ſhipped at Buenos Ayres, by his aſſerted 
agent, and for his account, but oftenfibly entered in 
Spaniſh names, on board a Spaniſh ſhip, and bound 


to Corunna in Old Spain. The Affidavit of the 


Claimant ſer forth the following circumſtances : 


>.<. 0 0 SS SIA 4 4a a@wrCreþcg we c-c.o..c 


That ſome time in the years 1790 or 1791, one 
of the partners of his houſe being at Madrid, 
purchaſed from a Portugueſe merchant, an order 
on the Treaſury of his Spaniſþ Majeſty at Buenos 
Ayres, for the number of 6000 hard dollars; which 
the ſaid merchant bad recovered from the Crown 
on account of an unjult ſeizure that had been made 
of his property : that the Appearer's ſaid houſe ap- 
pointed Ramon Ramon Dias, a merchant at Buenos 
Ayres, their attorney, to receive the money, who, 
as this Appearer has been informed, and believes, 
received the ſame from the Treaſury in virtue 
of the ſaid power of attorney and order; but inſtead 
of remitting the ſame to this Appearer's houſe, 


appropriated the ſame to his own uſe: that this 


Appearer's ſaid houſe, in conſequence, through 
their correſpondeat at Corunna, Don Felippe Gon- 
zalez Pola, appointed Don Antonio de la Cajigas, 
merchant at Buenos Ayres, their attorney, to 
recover the ſaid 6900 dollars with intereſt from 


the ſaid Ramon Ramon Diaz: that on or about the 


14th of July 1796, this Appearer's ſaid houſe re- 
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ceived from the ſaid Don Antonio de la Cajigas, a 
letter dated Buenos Ayres the 3d of March preced- 
ing, informing them of his having, through their 
aforeſaid correſpondent at Corunna, received their 
power of attorney for the purpoſe aforeſaid; that he 
had procured from the ſaid Ramon Ramon Diaz 
2000 hard dollars in part payment of the faid debt, 
and laden 1000 dollars on board the Rey, and 1000 


© dollars on board the Cortes, being two packets, for 


their account, conſigned to their ſaid correſpond- 
ent at Corunna: that on or about the 1ſt day of 


© Auguſt in the ſaid year 1796, they received a ſecond 


letter from the faid Don Antonio de Ia Cajigas, dated 


© at Buenos Ayres the 28th April preceding, which 


was forwarded to Corunna by the packet Alcudia, 
confirming the former letter, and adviſing them 
that 2000 more dollars were laden on board the ſaid 
packet for their account, conſigned as aforeſaid ; and 


further adviſing them, that he could conſider the 


whole as recovered, which he hoped would be 
verified by the next packet La Princęſſa: that in 
conſequence of ſuch advice, this Appearer's ſaid 
houſe cauſed an inſurance to be made at Lloyd's to 
the amount of 2000 hard dollars on board a packer 
or packets from Buenos Ayres to Corunna : that on 
or about ]aſt paſt this Appearer's ſaid houſe 
received a letter from the ſaid Don Felippe Gon- 
zalez Pola, dated Corunna, —— March preceding 
[1797], informing them that he had received ad- 
vice from the ſaid Don Antonio de la Cajigas, that 
2000 dollars had been laden for them on board the 
packet La Princeſa, which had been taken as prize, 
and carried to Port/mouth: and this Appearer 
"3 « further 
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* further ſays that 2000 hard dollars laden, and on 
board the ſaid packet La Princeſſa, at the time when, 
© in the proſecution of her ſaid voyage from Buenos 
© Ayres to Corunna, ſhe was taken and ſeized as 
prize, did belong to him, &c. &c. 


 JopomMeNT. 

Sir /illiam Scott - This caſe ſtood over, for the 
judgment of the Court, on the claim of Mr. Dubois, 
a merchant of this town, for a quantity of dollars put 
on board a Spaniſh ſhip at Buenos Ayres, and to be 
landed at Corunna in Old Spain. The account given 
is, that a partner of the ſaid houſe had, in the year 
1791, purchaſed an order of the King of Spain on 
the treaſury of Buenos Ayres, which had been received 
there, and detained by the agent of the claimant ; 
but being recovered by a ſpecial application, this was 
a remittance of part of the ſum. On looking into 
the papers, it appears by the manifeſt that the money 
was put on board, as the property, and for the ac- 
count and riſk, of a merchant in Spain; and the 
maſter verified the papers as true and fair, and ſwore 
ce that they contained a real repreſentation of the 
property.” By the papers therefore, it appeared as 


Spaniſh property, and as confiſcable to the King, 


being ſeized before hoſtilities with Spain; but it is 
argued that, notwithſtanding theſe appearances, it 
would be very hard that the property of a Britiſh 
ſubject ſhould be condemned upon them; the ſhipper 
at Buenos Ayres being ignorant of the real tranſac- 
tion, and of the ſtate in which the real intereſt ſtood, 
knowing nothing of the real owner, and Jooking only 


to the conſignee at Corunna ; and it is ſaid that there 
| E 2 have 
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have been caſes in which the Court has allowed an 
averment, and a claim to be ſet up, in oppoſition to 
the original papers: It is faid alſo that this is not a 
regiſter ſhip, but a mere private ſhip, with private 
papers; but I think it does appear, that if it is not 
a regiſter ſhip, yet it is ſo nearly of that deſcrip- 
tion, as to be excluſively appropriated to Spaniſh 


trade: It is a Spaniſh frigate employed as a packet 


of the King of Spain, to bring bullion and ſpecie 
from South America to Old Spain ; and I think the 
preſumption is moſt ſtrong, that none but Spaniſb 
ſubjects are entitled to the privilege of having money 
brought from that colony to Spain. I have looked 
carefully through the manifeſt, and I perceive there 
is not one ſhipment but in the name of Spaniards ; 
therefore it appears that this is not an ordinary trade; 
and I muſt take this to be property, which muſt have 
been conſidered as Spaniſh, and which could not have 
been exported in any other character. It has been 
decided by the Lords in ſeveral caſes, (that are ſo 
well known, that without naming them it will be ſuf- 
ficient to advert to the general principle,) that the 
property of Britiſh merchants, even ſhipped before 
the war, yet if in a Spaniſh character, and in a trade 
ſo excluſively peculiar to Spaniſh ſubjects as that no 
foreign name could appear in it, muſt take the con- 
ſequences of that character, and be conſidered as 
Spaniſh property; and I think I may ſafely go the 
length of conſidering this ſhip, under the deſcription 
which I have given of it, as coming under the opera- 

tion of that principle, | 
But if it was an ordinary trade, with an ordinary 
bill of lading; and king it on a more lax principle, 
JT. S 6 
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it would be impoſſible to prohounce on this affidavit 
and claim, that it is the property of the perſon for 
whom it is claimed: It is faid that the ſhipper was 
ignorant of the perſon ſtanding behind the Spaniſb 


conlignee ; but how can this be maintained conſiſtently * 


with what is ſtated in the affidavit? the tranſaction 
aroſe on an authority given to recover the amount 
of an order on the Treaſury of Buenos Ayres, pur- 
chaſed in Spain, and the firſt agent delegates his au- 
thority to another; but there muſt have been an in- 
tercourſe between the original and the ſubſtituted 
agent; and the ſhipper at Buenos Ayres muſt have 
been appriſed that the debt was due to Britiſh mer- 
chants, and that the perſons at Corunna were merely 
agents for them ; the foundation of that ſolution then 
totally fails; he was a correſpondent, and the conti- 
nuance of the correſpondence ſhews that the ſhip- 
ment could not have been made in this form through 
ignorance. Mr. Dubois farther ſtates, © that he had 
received advice of ſhipments of part of the money 
owing to him on board other packets; and that 
2000 more dollars would be ſhipped in this packet 
for his account.” It appears from this paſſage that 
there was not a ſingle dollar ſhipped on this account 
atherwiſe than in packets ; and this ſtrongly confirms 
me, in conſidering this trade as an excluſive and ap- 
propriate trade. The letters are not produced; but 
the affidavit ſtate © that the correſpondent informed 
him, that he hoped to ſettle the account by the Prin- 
ceſſa; and all that he is able to ſtate, is, © that he 
had received an account that 2000 dollars would come 
on board the Princeſa.” The Princeſſa is taken 
and the inference is, that he had received no inti- 
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mation of the actual ſhipment till after the ſnip was 
| known to have been captured, and then it comes not 
from the ſhipper, but from the merchant at Corunna, 
in whoſe name it was ſhipped. | 

Now is there any paper on- board to ſhew that it 


was in ſatisfaction of a Britiſh debt? Every paper 


points to Gonzalez at Corunna as the owner. And 


what is there to ſhew that this perſon who recom- 
mended the agent to Mr. Dubois, might not have 
concerns of his own, and ſhipments made for him, 
through the hands of that agent? I think there is 
reaſon to ſuppoſe that Mr. Gonzalez endeavoured to 
ſhift off the intereſt in the money captured on Mr. 
Dubois; and I therefore think there is no more reaſon 
to convince me that the property belonged to Mr. 
Dubois, than there is authority to ſatisfy me on 
the point of law. I am under the neceſſity of con- 
demning this property; but as captured before Spa- 
niſb hoſtilities it will be condemned to the Crown; to 
whoſe liberality Mr. Dubois may ſtill reſort, if he can 
make out his claim; but I feel myſelf bound to add, 
that unleſs Mr. Dubois can give better proof, than he 
has made before me, he can have no great right, as 
far as I am capable of judging, to expect the recom- 
mendation of thoſe perſons whom the Crown vſually 
conſults, in ſupport of his claim, 
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THE DORDRECHT, Admiral Lucas. 


Nis was the flag ſhip of a Dutch ſquadron, cap- 


* tured by Admiral Elphinftone in Saldanab Bay, 
Auguſt the 17th, 1796, The cauſe came on, to 
determine the queſtion of joint capture between the 
Britiſb fleet, and the land forces from the Cape of 
Good Hope, aſſerting, to have co-operated in the 
capture, | | — | 

The ſubſtance of the ſeveral articles of the allega+ 
tions on the part of the army having been opened, 


The King's Advocate It may perhaps fave much 


time to ſtate at firſt, as the opening on the 
part of the navy, the grounds on which it is in- 
tended to reſiſt this claim. The navy is, we ſubmit, 
alone entitled to the benefit of this capture on theſe 
grounds: It is a capture of a ſhip at ſea, in no 
degree protected by any land forces; it is made by a 
fleet at fea, and, as ſuch, is to be conſidered as a pure 
naval prize. The claim on the part of the army is 
unprecedented; no inſtance can be produced of a 
ſimilar claim. To ſupport the principle of joint 
capture between the army and navy, it is always re- 
quired that ſome direct and actual aſſiſtance ſhall b: 
ſnewn to have been given, not merely for the purpoſe 
of preventing deſtruction, but for the purpoſe of com- 
pelling the ſurrender, There is no ſuch aſſiſtance 
afforded in this caſe by the army, nor is it proved 
that they contributed in any degree, even to prevent 
the deſtruction of the Duich fleet; it is pleaded for 
the army that there was a pre-concert, but no ſuch 
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thing is eſtabliſhed in proof; there was ſome com- 
munication of intelligence, but ſuch, as being un- 
founded, rather retarded than facilitated the conqueſt. 
On the 12th of Auguſt there was a letter from Mr. 
Trail to Admiral Elphinftene informing: him that the 
Dutch were in Saldbanab Bay; but that gentleman 
received his intelligence from @ naval officer, and 
from that day till after the ſurrender, there was not 
only no pre- concert, but no communication between 
the Admiral and General Craig. It is material to ad- 
vert to the ſituation of the Dutch fleet; the Bellona 
and the Huvic, two frigates, were placed nearer in 
towards the ſhore, for the purpoſe of watering; and 
ſome ſhots were exchanged between theſe and the 
advanced guard. of the army, but the reſt of the 
ſquadron were at too great a diſtance to be annoyed 
by the army. Admiral Lucas ſays, „That if the Eng- 
liſh fleet had not been there, he ſhould have placed his 
ſquadron quite out of the reach of the ſhore.” Ad- 
miral Lucas received the firſt ſummoas about eight 
o'clock in the evening of the 16th of Auguſt : there ig 
no alluſion to the army either in that, or in the anſwer 
of the Dutch Admiral: on the night of the 16th a 
council of war was held; and it is material to aſcertain 
the time of the arrival of General Craig's letter, be- 
cauſe it is ſaid that it arrived before the capitulation ; 
It appears that it reached Admiral Lucas about ten 
o'clock on the morning of the 17th; but, according 
to the evidence of Admiral Lucas's ſecretary, « The 
white flag was flying early in the morning, and a 
Dutch officer was ſent to Admiral Elphinſtone about 
an hour or two before General Craig's letter arrived. 5 
Admiral Lucas ſtates, © that he was informed by Ad- 
miral 
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miral Elpbinſtone that he had concerted meaſures with 
General Craig; but that muſt be Tmiſtake, for Ge- 
neral Craig's letter to Admiral Lucas begins, Al- 
though I have had no communication with Admiral 
Elpbinſtone, yet from ſignals I am induced to believe 
that a negociation is going on between you.“ Ad- 
miral Lucas ſtates the wind to have blown a heavy 
gale from the South, the army was poſted to wind- 
ward, ſo that it would have been impoſſible to have 
run the fleet on ſhore in that place; and it is further 
ſtated that juſt where the army lay, there were ſand 


banks waich would have prevented the meaſure: in a 


caſe of this ſort, where the chief reliance of the gen- 
tlemen on the other fide, is on the intimidation which 
they aſſert to have been produced on the Dutch fleet 
by the preſence of the army, it will be material to ſhew 
the impreſſion of the captured. It appears on the ninth 
article, of the allegation, that Captain Rymbende thus 
addreſſed his crew: © My lads, we have taken care of 
your wives and children, and you ſhall be ſent home: 
We have been obliged to capitulate becauſe the Eng- 
liſh fleet is too ſtrong for us:“ nothing is here men- 
tioned as a cauſe of the furrender but the ſuperiority 
of force; and it is only neceſſary to advert to their 
comparative force, to ſhew that every other conſider- 
ation was unneceſſary; the Dutch had nine ſhips, 
three only being of the line: the Exgliſb fourteen, of 
which eight were of the line. In addition to this ſu- 
periority, it is ſaid by Admiral Lucas, „That one 
inducement to ſurrender aroſe from the mutinous 
diſpoſition of the Dutch crew, who declared they 
would not fight the Engliſh ſquadron,” Theſe are 
the grounds on which we mean to contend, that in 
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fact the ſurrender was to the Britiſb fleet alone; 
that the Britiſh fleet was abundantly competent to 
enforce the ſurrender; that the army did: not, and 
could not have annoyed the fleet; that the induce- 
ment- ariſing from intimidation-from the army is a 
mere afterthought: and that therefore taking the whole 


olf theſe facts, together with the principle of law which 
governs joint capture, the army have not entitled 


themſelves to be conſidered as joint captors in the 


preſent caſe. 


For the army, Arnold and gba arguing this 
caſe on the part of the army, it may perhaps be con- 
venient to ſtate diſtinctly at firſt, ſome points which 
it is not meant to conteſt: In the firſt place, it is not 
contended, that the army could, of its own force, alone 
have taken poſſeſſion of the Dutch ſquadron; it is not 
denied, that the Britiſh fleet was of itſelf fully ſufficient 
to have made the capture; neither is it denied, that 
the actual and formal ſurrender was made to the Ad- 
miral, without any mention in the articles of capitu- 
lation, of the General, or of the troops under his com- 
mand. But the fact on which it is intended to rely 
is, that the army contributed to the intimidation of 
the enemy, that the capture was occaſioned partly 
by that intimidation, and therefore that the army are 
entitled, in virtue of that effective aſſiſtance, to be 
conſidered as joint captors. To prove the facts on 
which this claim is to be ſuſtained, no better evidence 
can be produced than that of the captured perſons; 
they are witneſſes without bias, of intereſt, or partiality, 
or prejudice, towards either of the parties; they are 
uſually conſidered as the moſt credible witneſſes in all 
Caſes of this kind, becauſe eds are called to ſpeak to 


facts 
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facts which were the objects of their own ſenſes, and 
to explain the impreſſion of their own minds; they 
are called to ſay, whether the force which claims a 
ſhare in the capture, was actually within their ſight 
at the time of capture, what effect their preſence pro- 
duced, and how far it made a part of their induce- 
ment to ſurrender. Theſe are facts to which theſe 
perſons are not only the beſt witneſſes, but they are the 
only witneſſes which can be produced; no man can 
ſpeak of the impreſſions of another's mind, nor of his 
motives; they are therefore the only witneſſes that can 
give ſatisfactory information on thoſe points: Ia 
reſpect to the preparatory meaſures which were taken, 
there is the evidence of ſome officers in the army 
who have releaſed their intereſt, and are therefore 
competent to give teſtimony in this cauſe. From 
the evidence of theſe gentlemen it will appear, that 
it being generally underſtood at the Cape of Good 
Hope that a Dutch ſquadron would ſoon arrive in 
thoſe ſeas, preparations were made, by the eſtabliſh- 
ment of poſts and of relays of cavalry, to communi- 
cate the intelligence of their appearance as quickly 
as poſſible ; by theſe means the intelligence was re- 
ceived where the Admiral and the General both were: 
And the Admiral ſet fail in queſt of them; although 
he did not at that time fall in with them: In the 
mean time more particular information was received 
by the General, that the Enemy were in Saldanab 
Bay; it is proved that General Craig made every 
exertion to communicate this intelligence to the Ad- 
miral ; and that he ſent a ſignal, which he deſired him 


to make on entering the Bay, and another which he 


promiſed to return in anſwer to it, from the heights, 
| It 
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It is proved, therefore, that in this reſpe& he took 
thoſe ſteps which were moſt likely to conduce to the 


capture: He beſides made preparaffons to co-operate 
with the fleet, and ſent in the firſt inſtance a ſmall de- 


tachment, who were not idle ſpectators, but communi- 


cated the intelligence to Cape Town, and harraſſed 
the enemy in their operations: It appears, that this 


party prevented the enemy from receiving ſupplies 
of cattle, which were actually driven down to the 


beach for their ſervice ; and beſides, that they pre- 


vented that communication between the fleet and the 
ſhore, which muſt have afforded information to the 
enemy, that an Enxgliſb fleet of ſuperior force was 
expected, and muſt by that means have given them 
an opportunity of making their eſcape. In this 
reſpect, therefore, the precautions taken by General 
Craig were eſſentially contributing to the ſucceſs of 
this capture. But a much larger force arrived ſoon 
after; and it is proved that they arrived with two 
field pieces, and two howitzers, about eleven o'clock 
in the morning of the 16th of Auguſt, ſome time before 
the fleet; the effect of their arrival was immediately 
felt by the enemy; for it is proved, that the parties 
which were ſent on ſhore for the purpoſe of watering, 
were immediately obliged to return, There was alſo 
a cannonading between the advanced guard of the 
army and the Bellona, from which ſhe received con- 
ſiderable damage, and it is the opinion of the Dutch 


Admiral and ſeveral other witneſſes, that it was in the 
power of the army to have deſtroyed her. 

Theſe are the only offenſive operations which took 
place during the whole time; and it appears, that they 


contributed very materially to the capture; for im- 
mediately 
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mediately on the arrival of Admiral Eipbinſtone, he 
ſent to ſummon the Dutch Admiral to ſurrender ; and 
not receiving an explicit anſwer in the firſt inſtance, 
he made it a peremptory condition, on granting further 
time, that no damage ſhould be done to their ſhips— 
this promiſe was given, according to Admiral Lucas's 
evidence, merely becauſe he perceived from the ſitu- 
ation of the Engliſh army, that it would be impoſſible 
to run the ſhips on ſhore, without expoſing the crew 
to certain deſtruction from the army: It was under 
this impreſſion only that the promiſe was made; for al- 
though the articles of capitulation were propoſed by 
the Dutch, it is expreſsly ſworn by Captain Rynbende, 
that they were propoſed only to gain time, and not 
with any view of acceding to an actual ſurrender. 
The ſituatien of the Dutch fleet was one of the molt 
diſtreſſing in which brave men could be placed; they 
could have no great hope of ſucceſs, in daring an 
engagement with a ſuperior fleet ; and from the po- 
ſition of our army, they found themſelves cut off 
from the performance of that next duty which their 
country demanded of them—to diminiſh the benefit 
of the victory to the enemy, as much as poſlible, by 
deſtroying their ſhips; in this perplexed ſituation, 
they received a letter from General Craig, which con- 
vinced them that their apprehenſions from the army 
were not groundleſs; it was a letter announcing to 
them * that if they attempted to run their ſhips on 
ſhore they would receive no quarter.” From this 
moment their meaſures were decided, and they im- 


mediately acceded to the terms which Admiral E/- 


phinſtone had propoſed. 
In this inſtance, therefore, General Craig appears 


to have co · operated with the fleet in the moſt effec- 
tual 
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The tual manner; no engagement took place on either 
eee part ; the force on the part of the navy, was a force of 
Fuly gth, intimidation only; it was a force which was only re- 
179% preſented and diſplayed: the force of the army was 
diſplayed likewiſe, and with effect, in this denun- 
ciation ; and it is acknowleged by Admiral Lucas and 
the other Dutch officers, that it was from their ap- 
prehenſion of the army, in a great meaſure, that the 
council of war, held on board the Admiral's ſhip; were 
induced to ſubmit to a ſurrender: it is pretended that 
the expedient of running on ſhore was not practicable, 
- owing to the ſurf which ran there, and on account of 
the ſand banks at that point. But with reſpect to 
theſe, it is obvious that they were attended with danger, 
rather to the ſhips, than to the crews; and that danger 
was preciſely the deſtruction, which the council of 
war meditated, if they had not been prevented, by the 
apprehenſion of perſonal danger to themſelves. It 
is ſaid alſo, that another material inducement to ſur- 
render aroſe, independently of any conſideration of 
the army, from the mutinous diſpoſition of the Dutch 
crew; but on this point there is the evidence of one 
of the Dutch captains, * that the crew were ſufficiently 
well diſpoſed to run the ſhips on ſhore, and that they 
would have done fo, had it not been from the ap- 
pearance of the army.” In this very plea, therefore, 
the army were materiall; inſtrumental, in producing 
what is ſtated to have been a chief cauſe of the ſur- 

render. 5 | | | 
Lande, rape! Tn regard to precedent, perhaps there is no caſe 
30, 1786, exactly ſimilar to the preſent; the caſe of Commodore 
Jobnſon on the ſame ſpot ſome years ago, is perhaps 
that which comes neareſt to it; there, although poſ- 


ſeſſion was taken by the fleet, yet an army operating 
by 
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by their preſence on ſhore were conſidered as, part of 


the capturing force, and allowed to ſhare ; But if no 
precedent can be produced, this caſe: can be determined 
only on the general principle; and the great principle 
of joint capture, it is ſubmitted, is ſimply this, that 
thoſe whoare preſent; and contributing tothe ſurrender, 
although they do not concur in the act of ſeizure, are 
yet to be conſidered as joint captors; on theſe grounds 
it is contended that the army under General Craig 
are entitled to ſhare in this capture. 


JUDGMENT, 

Sir William Scott—1 have now heard the evidence 
in this caſe, and an elaborate argument for the army 
with much attention; and it may perhaps be conve- 
nient for me, in this ſtage to expreſs the impreſſion 
which the whole of what I have heard has made upon 
my mind, for the purpoſe of ſaving time; as the great 
preſſure of buſineſs on the Court, makes it extremely 
deſirable, that we ſhould employ as little time as pol- 
ſible on unneceſſary diſcuſſions. I ſhall ſtill, however, 
be ready to hear the Counſel for the fleet, and alſo the 
reply on the other ſide, if the Gentlemen ſhall think 
it neceſſary ; but at preſent I muſt ſay, that no ob- 
ſervations that I have heard, nor any conſiderations 
which I have been able to give the matter, have in 
any degree ſhaken the firſt a of my mind on 
this buſiceſs. 

The queſtion is, Whether ſuch a caſe has, been 
made out, on the part of the army, as will ſupport 
their claim to be conſidered as joint captors? In the 
firſt place, it is not pretended that it is a caſe which 


comes within the proviſions of the Act of Parliament 
| which 
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which directs the army to ſhare, in ſome caſes, in eon- 
junction with the fleet; there are, it is well known, ſeve- 
ral deſcriptions of ſuch caſes, which I need not now ad- 
vert to, as it is not pretended, that this caſe comes under 
any one of them, In the next place, it is not argued, 
that this is a caſe of concerted operations: That the 
army and navy might have ſimilar views is not con- 
_ teſted, but whatever was done, was done ſeparately, 
and without concert or communication, Thirdly, 
It cannot be denied, that it lies upon the army to 
make out a caſe of joint capture, and to ſhew a co- 
operation on their part, aſſiſting to produce the ſur- 
render; for the ſurrender was made to the fleet alone; 
Poſſeſſion was taken by the fleet, the army could not 
take it; therefore the onus probandi lies on them, to 
prove that there was an actual co-operation on their 
part; for it is, I think, eſtabliſned by decided autho- 
rity, and particularly in the late caſe of Jaggernaicł- 
poram, be fore the Lords of Appeal, that much more 
is neceſſary than a mere being in ſight, to entitle an 
army to ſhare jointly with the navy, in the capture of 
an enemy's fleet, The mere preſence, or being in 
fight of different parties of naval force, is, with few 
exceptions, ſufficient to entitle them to be joint cap- 
tors; becauſe they are always conceived to have that 
privity of purpoſe which may conſtitute a community 
of intereſts ; but between land and ſea forces, acting 
independently of each other, and for different purpoſes, 
there can be no ſuch privity preſumed ; and therefore 
to eſtabliſh a claim of joint capture between them, 
there muſt be a contribution of actual aſſiſtance, and 
the mere preſence, or being in ſight, will not be ſuffi- 


cient, Fourthly, I am ſtrongly inclined to hold, that 
when 
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when there ĩs no pre- concert, it muſt be not a flight | 


ſervice, nor an aſſiſtance merely rendering the capture 
more eaſy or convenient, but ſome very material ſervice, 
that will be deemed neceſſary to entitle an army to the 
benefit of joint capture; where there is pre- concert, 


it is not of ſo much conſequence that the ſervice ſhould 


be material, becauſe then each party performs the 
ſervice that is previouſly aſſigned to him, and whether 


The 
Def n 
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that is important or not, it is not ſo material; the part 


is performed, and that is all that was expected: But 
where there is no ſuch privity of deſign, and where 
one of the parties is of force equal to the work, and 
does not aſk aſſiſtance, it is not the interpoſing of a 
light aid, inſignificant perhaps, and not neceſſary, 
that will entitle another party to ſhare. Suppoſe an en- 


gagement at ſea, in which a part of the enemy's crews 


being diſpoſed to fly to ſhore ſhould be prevented from 
landing by an armed force, and ſhould therefore be 
induced to ſurrender with the main fleet; or ſuppoſe 
this body of armed men on ſhore ſhould have pre- 
vented the fleet from obtaining ſupplies, two or three 
days previous to the action, theſe would be very re- 
mote ſervices, and ſuch as would not induce me to 
pronounce for a joint capture: The ſervices which I 
ſhould require, muſt be ſuch as were directly or ma- 
terially influencing the capture, ſo that the capture could 
not have been made without ſuch aſſiſtance, or at leaſt, 
not certainly, and without great hazard. It is further 
expected that the evidence by which ſuch a claim is 
ſupported ſhould be clear and conſiſtent, becauſe it 
lies on thoſe ſetting up an intereſt of joint capture to 
make out their caſe; the preſumption is on the ſide 


of the actual captor: Their evidence therefore muſt 
VOL, 11, F be 
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be ſatisfactory, for if not, or if it is left at all doubtful, 
it is the duty of the Court to adhere to the intereſts 
of the actual captor. | 

Theſe being the principles, let vs ee what are the 
facts of the preſent caſe, and the amount of the claim 
grounded upon them. As to pre- concert, that has 
been totally abandoned on the part of the army. 
That the army did every thing that could be done 
cannot be made a queſtion; on this point I need ſay 
no more than that it was a Britiſh army ; as far as 
ſpirit, and courage, and patriotic, and 'gallant exer- 
tions of every kin could entitle them to be conſidered 
as joint captors, their claims would be readily allowed; 
but this is not the view of the ſubject which the 
Court is at liberty to take: The queſtion is only, 
Whether in the ſituation in which they were, they did, 
or could do any thing which can entitle them, under 
the known rules of this Court, to be legally conſidered 
as joint captors ? It ſeems there was a very general ex- 
pectation at the Cape of God Hope that a Dutch force 
would ſoon arrive in thoſe ſeas, but as all pre- concert 
is given up, I do not hold it to be incumbent on me 
to ſtate every meaſure that was taken by the naval and 
military commanders ſeparately, to reach thoſe parts 
where it was expected the Dutch fleet would firſt make 
its appearance; the only fact alleged on the part of 
the army before the arrival of the main body on the 
16th, is, that Captain M*Nabb was ſtationed with a 
{mall body of not more than forty men near Saldanab 
Bay ; 1t 1s impoſſible that ſuch a force could do more 
than act as a party of obſervation ; againſt the Dutch 
fleet, conſiſting of 2500 men, they could effect no 


other purpoſe ; and I need only advert to the ſmall- 
neſs 
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neſs of their number to ſhew, that it was impoſſible 
that they could even prevent the crews from ſupplying ws 
themſelves To water and other 6 from the 
ſhore, 

It appears in the 3 ol one a the, Dusch 
witneſſes, „That on his arrival on the anchorage 
ground, he did not perceive any troops poſted on the 
heights, and that it was not till noon of the 16th of 
Auguſt, that they were hindered in their watering 
parties.” With reſpect to other ſupplies it is ſaid, 
that, in one inſtance, twenty-five head of cattle being 
brought down to the ſhore by the country people, the 
Dutch butchers who had come on ſhore to take them 
off, were obliged by the appearance of ſome of - theſe 
troops to leave their work, and go on board: This 
is the only inſtance in which they appear to have met 
with any interruption, and on this point what Admiral 
Lucas ſays is deciſive; he ſays, That he, was not 
prevented by any of our poſts from watering or com- 
municating with the country.” / 

General Craig's own letter is alſo ſtrong evidence 
to the ſame effect; where he ſays, © The Dutch fleet 
were near Schappen Nad watering and ſetting their 
rigging, as if they meant to ſtay ſome time; and 
with regard to the force of the troops in the ſame 
letter he ſays, * King, with the light infantry, is pretty 
cloſe to them, but the reſt of the troops cannot reach 
it theſe four days at leaſt : I think, if you can anchor 
below them, it may be a bloodleſs, but not leſs glorious 
action:” From theſe repreſentations I think it is 
pretty clear, that there was nothing to interrupt their 
quiet anchorage in the Bay, nor to cut off their com- 
munication with the country, except in one or two 

1 2 erifliog 
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performed before the 16th of Auguſt; prior to that 
day nothing was done by this party, which did, in the 


0 | 
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crifling hiſtutees; ; therefore ¶ cannot; accede to-what 
has been advanced, that material ſervice had been 


moſt remote degree, contribute to effect the capture. 


Indeed if they had done this ſervice in a much more 
effectual manner than they had an opportunity of 


doing, if hey had every day prevented the Dutch 


from watering, as they did in one inſtance drive them 
from their ſupplies of cattle, of if they had been able 
to prevent them. from communicating with the people 
of the country, I ſhould have found it very difficult 
to ſay that ſuch ſervices as theſe could entitle them to 
claim as joint captors. Suppoſe an enemy's fleet to 


be in- the Downs, and that they ſhould be prevented 


from landing by the garriſon of Dover Caſtle ; if they 


were afterwards compelled to ſurrender to our fleet, 
J ſhould not hold the garriſon to be in any way en- 


titled to be admitted as joint captors, If that be ſo, 


the whole matter is reduced to the 16th of Auguſt, 


and if the ſervices of that day will not be ſufficient to 


ſuſtain their claims, the preparatory ſervices which 
have been relied on will, J think, not help them: 
Then what was done on that day ? The preponder- 
ance of the evidence ſeems to be with the army in 


reſpect to the time of their appearance; it is, I think, 


proved that they were in ſight of the Dutch ſquadron 
ſome few hours before our fleet arrived. But what 
was done? The watering parties withdrew, and no- 


thing more; they retired unmoleſted, and the troops 


had no means of annoying them; mention is made 
of a cannonading which took place againſt a Dutch 
frigate that was ſtationed nearer to the ſhore for the 


purpoſe 
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purpoſe of watering: But the nature of this attack 


ſeems very doubtful; ſome witneſſes ſay it did con- en 


ſiderable damage, others ſay very little; ſome ſay Jul gt, 


« the army could have deſtroyed. her, others ſay 

te not without throwing ſhells.” I own it appears to 

me very improbable, that it ſhould have been in the 

power of the army to take or diſable her, before it 
would have been fully in her power to ſheer off; 
however that is not material, as it is admitted the 

firing ceaſed, leaving the frigate in the poſſeſſion of 

the Dutch, and without having ſuſtained any material F 
injury, No offenſive operations; took place between | 
the army and the Dutch fleet; it is ſaid indeed in the + 
evidence of Mr, Ferguſon, © That as ſoon as the ad- 
vanced corps became viſible to the Bellona, ſne can- , 
nonaded them, and that one of the ſhot ſtruck ſome 4 
ſtands of arms belonging to the corps, and damaged 
them; that the corps on gaining the heights returned 
the fire with four light field- pieces, and having 
brought up an howitzer, ſeveral ſhells were thrown 
at the veſſel; that having another howitzer ready to 
be got up, it would have been in the power of the 
faid corps to have entirely deſtroyed the frigate, and 


that, by marching down to the beach, they might 


have reached every other ſhip of the Dutch ſquadton.” 
But I cannot but look on that as a very doubtful 
fact, for other witneſſes ſay, ** They could not have 
reached them; as, at any rate, without quitting, the 
Bay, they might have taken another ſtation at ſuch 
a diſtance as to have been in perfect ſafety from the |, 
army :” I cannot therefore help thinking, that it muſt 
have been a very unfounded perſuaſion that this wit= ' 
neſs has expreſſed, of the power which the land forces 
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could have had of annoying the Dutch fleet, and 1 
do not think it is ſupported by the general effect of 
evidence, The whole amount then of the co- opera- 
tion of the army on the 16th is, that a watering party 
of the enemy was compelled to withdraw, and that a 
few ſhots were exchanged between the advanced corps 
and a Dutch frigate; this, with the addition of one or 


two other circumſtances which J ſhall preſently ad- 
vert to, makes the whole amount of the ſervices which 
are pretended to have been rendered by the army on 
the-16th of Auguſt, In a few hours the Engliſh fleet 
made its appearance; and what was then the ſituation 
of the Dutch fleet relative to the two forces ſeparately? 
With reſpe& to the army, the army could not take 
them, nor even annoy them. Relatively to the fleet 
alone, no one can doubt for a moment but that, from 
the firſt appearance of the - Engliſh fleet, the Dutch 
ſquadron was an object of certain capture or certain 
deſtruction; the utmoſt of the argument on that 
fide is, that the Dutch might have deſtroyed theit 


| veſſels; there was no hope of eſcape; much leſs was 


there any chance of making effectual reſiſtance; an 
engagement was hopeleſs in regard to the ſuperiority 
of the Engliſh fleet, and in other reſpe&ts the crews 
of the Dutch veſſrls ſhewed no diſpoſition to fight, 
being, in every ſhip, more or leſs in a ſtate of mutiny, 
as we learn from Admiral Lucas himſelf, 

But it is ſaid, they might have choſen the deftruc- 
tion of their: ſhips, and that the preſence of the army 
prevented them from reſorting to this expedient, and 
therefore that they are to be conſidered as Joint captors. 
It has been allowed that no ſuch caſe of joint capture 
as the preſent ever occurred before ; that alone is an 

unfavorable 
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n circumſtance, becauſe the Court would * 


not be diſpoſed to carry this doctrine farther than it 


7¹ 
n 


has already gone, unleſs ſome clear principle could % * 


be ſhewn to warrant the extenſion. The principle of 
terror to ſupport this claim muſt be, of terror operat- 
ing not mediately and with remote effect, but di- 
rectly and immediately influencing the capture, I 
will not ſay that a caſe might not, under poſſible cir- 
cumſtances, ariſe, in which troops on ſhore. might be 
allowed to ſhare in a capture made in the firſt inſtance 
by a fleet. I will put this caſe: Suppoſe a fleet 
ſhould come into a hoſtile bay with a deſign of cap- 
turing an hoſtile fleet lying there, and a fleet of tranſ- 
ports ſhould alſo accidentally arrive with. ſoldiers on 
board; ſuppoſe theſe ſoldiers made good their landing, 
and gained poſſeſſion of the hoſtile ſhore, and by that 
means ſhould prevent the enemy from running on 


ſhore, and from landing, and thereby influenced them 


to ſurrender ; I will not ſay that troops in ſuch a ſitua- 
tion might not entitle themſelves to ſhare, although 
the ſurrender had been made actually to the fleet, 
But ſuppoſe the troops to land on a coaſt not hoſtile, 
but on their „n coaſt, I do not apprehend that the 
poſſeſſion of ſuch a ſhore would draw the ſame con- 
ſequences after it: For what difference would it make 
whether there were troops on ſhore or not? The 
enemy muſt know, that in a day or two the .Janding 
on a ſhore to them hoſtile, muſt be followed by ſure 


and certain captivity, whether there was a party of 


military or not: What additional terror does an army 
hold out ? The conſequences of captivity would be 
the ſame in either caſe, and unleſs there had been a 


notice and denunciation of particular ſeverity, I do 
F 4 not 
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..The. not underſtand that by the laws of war they would be 
—— expoſed to more than a rigorous impriſonment. Then, 
Fuly oth, what is the difference between the caſe which I have 
IO Juſt ſtated, and the preſent caſe ? It is ſaid that the 
country was diſaffected towards the Britiſh, being but 
a recent conqueſt ; but it appears to me that the af- 
fections of the Dutch were of a very mixed nature; 
the crews of the Dutch ſhips were mutinous from their 
attachment to the Engliſh, and ſwore © They would 
blow out the brains of any one who ſhould fire on the 
Engliſh ;” and with reſpect to the people of the coaſt, 
it by no means appears that they were unanimous in 
their diſaffection; it is no proof, that becauſe they 
ſupplied the Dutch fleet with proviſions they were ad- 
verſe to the Britiſh: We know that Lord St. Vincent 
has in this war been ſupplied with freſh proviſions 
from the Spaniſh coaſts ; and it is well known in hiſ- 
tory, that when Louis the Fourteenth was marching 
againſt Holland, he was ſupplied with proviſions by 
Dutch merchants, not from enmity or diſaffection to 
their own country, but from the mere natural affection 
for gain. No ſtreſs therefore can be laid on that cir- 
cumſtance, and it appears certain to me, that if the 
Dutch had attempted to deſtroy their ſhips, and to 
effect a landing on ſhore, they muſt in a few days 
have been hunted down, and have become, in the 
ordinary courſe of things, priſoners of war ; the ap- 
pearance of a military force therefore, in my opinion 
made no difference; it conveyed no additional terror, 
or at leaſt no ſuch ſpecial intimidation, as could entitle 
them to be conſidered as joint captors. This is my 
view of the caſe, ſuppoſing there had been no ſpecial 
denunciation that a ſevere military execution would 
be 
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be exerciſed upon them if they ran their ſhips on ſhore; 
but it is argued, that ſuch a denunciation did take 
place, with a view to bring them to a ſurrender ; that 
it did produce that effect, and that without ſuch an 
intimation they would have perſiſted to run their ſhips 


on ſhore, There is a great deal of evidence on this - 
point ; there is a great deal to prove that they could 


not have run their ſhips on ſhore where the army 
was ſtationed, but that they could have run them on 
ſhore at another place; there is however much evi- 
dence that the Engliſh fleet could have prevented 
them at that ſpot ; and there is alſo much evidence that 
the Dutch crews would not have conſented to ſuch a 
meaſure, 


I need not enter into a minute detail of this evi- 


dence, as I think I do not tate it too ſtrongly when 
I ſay that the fact is at leaſt queſtionable, and re- 
mains at leaſt a matter of doubt, whether this mea- 
ſure could have taken place or not. It is in itſelf 
highly improbable that they ſhould wiſh to en- 
counter the danger and difficulty of running on 
ſhore on an unfriendly coaſt, and it is not pre- 
tended that they had come to any deciſive reſo- 
lution on the ſubject; it is ſpoken of as being a 
matter of deliberation amongſt them, and they are 
rightly deſcribed as being in a ſtate of perplexity and 
_ diſtreſs, Some ſpeak of it as a thing judged proper 
to be done in a Council of War; but all agree that it 
was to be diſcuſſed again, and that they had not come 
to any final determination on the meaſure. When 
the Engliſh fleet came in ſight, it appears, that 
Admiral Eipbinſtone ſent to ſummon them to ſur- 
render; a verbal anſwer was returned: Admiral E- 


phinſtone 


had 
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to run the ſhips on ſhore and burn them, as it was 
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phinflone ſent a ſecond ſummons, and demanded. an 
anſwer in writing: A Council of War was held, and 
the reſult was, (for they decline- ſtating particularly 
what paſſed at the conſultation,) that they propoſed 
terms of ſurrender. I think the evidence is, that 
they were ſtrongly inclined at that time to come to a 
furrender. But it is ſaid, that they did not expect the 
terms would be acceded to, but ſent them only with 
a view of gaining time: | he evidence of Admiral 
Lucas's Captain is to the following effect: he ſtates, 
That if the army had not been preſent on the ſhore, 
Admiral Lucas would not, in his opinion, have en- 
gaged the Britiſh fleet, owing to the, mutinous be- 
haviour of a great part of the Dutch crews ; but not- 
withſtanding there were enow to be depended upon 


the Admiral's intention to do, if he had not received 
a letter from General Craig, informing him if he at- 
tempted ſo raſh a meaſure no quarter would be given 
by the troops to any individual that ſhuuld land; that 
on the appearance of the Britiſb fleet, Admiral Elphin- 
flone ſent to ſummon them to ſurrender ; that a verbal 
anſwer was returned by Admiral Lucas, that he ſhould 
call a Council of War that night, and wouid ſend the 
reſult of their conſultation to Admiral / /phin/tone the 
Next morning; that in about three hours afterwards, 
another letter was brought from Admiral E/phinflone 
requiring an anſwer in writing, and a promiſe that no 
damage ſhould be done to the ſhips during the night; 


that ſuch promiſe was accordingly ſent by Admiral 


Lucas; that the conſultation took place during the 
night, and at ten o'clock on the next morning, the 
17th of Auguſt, propoſals of capitulation were ſent ;” 

and 
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and then he ſtates, e That theſe. were ſeat only to 
in time. 


no damage ſhould be done during the night, and Ad- 


miral Lucas ſays. © That having given his word, he 


conſidered himſelf bound to do no injury to the ſhips 
during the night,” I cannot help thinking therefore, 
that if the gentlemen had ever thought of running 
their ſhips on ſhore, they muſt very ſoon have aban- 
doned it, | becauſe, that they ſhould bind themſelves 
not to do it that night when it would be moſt eaſy, 
and reſort to it afterwards, is not very likely, Beſides, 
I do not ſee that their propoſals were rejected except 
on one article z an alteration was propoſed by Admiral 
Elpbinſtone, That inſtead of a Dutch frigate other 
proper veſſels ſhould be appointed to carry the Dutch 
officers to Europe; and this alteration was imme- 
diately acceded to on their part. 

The only circumſtance that could make any differ- 
ence in reſpect to the claims of the army between the 
time of the propoſal and the time of the capitulation 


is, “ That General Craig's letter is ſaid to have been 


brought whilſt they were under deliberation.” It is ra- 


ther difficult I think to conceive how this meſſage could 


have been conveyed: it is ſaid by a. watering boat; 
but there ſeems to be no ſmall difficulty to under- 
ſtand how the knowledge of this matter came 
afterwards to General Craig ; however, with reſpect, 
to the arrival of the letter, there is a very material 
difference in the evidence, and the exact point is 
left very diſputable ; one of the witnefles ſays that 
he cannot ſay whether it came before or after the 
deciſion, 
Now 
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Now under this evidence, and looking at all the 


whether ſuch a reſolution was ever made, or could 
have been executed; recollecting that the account of 
the Dutch officers is in ſome meaſure a vindication of 
their own conduct, (although I do not ſee that any 
apology was neceſſary,) and conceiving that under 
their feelings as gentlemen for the misfortunes of their 
country, they may have expreſſed their ſenſe of their 


obligation to deſtroy, their veſſels, perhaps rather 


more highly than could be juſtified by the fact; 1 


cannot ſay that it is proved to me that the meaſure 
was reſolved upon; or if reſolved on, could have been 
executed; or if actually reſorted to, that it could not 
have been executed without 1 incurring ay immediate 


danger from the army. 
Under theſe circumſtances, I am of opinion that 


the claim of the army is not ſupported on any prin- 


ciple, on which either this Court or the Court of Ap- 
peal has pronounced for an intereſt of joint capture: 
Even allowing the denunciation to have been made; 
if ſuch principle of intimidation would be ſufficient, 
how could I ſay that a crowd of the inhabitants of the 
coaſt would not be entitled alſo if they had threatened, 
as they would probably do, to knock thoſe on the 
head who attempted to eſcape on ſhore after deſtroying 
— 

As to the former caſe of the Saldanah Bay, which 
has been cited, it is materially diſtinguiſhable from 
the preſent caſe by this circumſtance, that there the 
fleet was cloſe on its own ſhore, and the ſoldiers were 
landed from the fleet upon a hoſtile coaſt; there was 
pre- concert and co- operation of the moſt effectual 

kind; 
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kind; and therefore it is not applicable to this caſe, 


| Theſe are the impreſſions which this caſe has made 


tional obſervations from the Counſel for the Army, 
if they have any thing farther to offer; but I have 

paid great attention to the evidence and to the argu- 
ments which 1 have heard, and I confeſs the im- 
preſſion of mind, as J have ſtated it, is ſtrong and 
deciſive, that the claim of the army in this caſe cannot 


be ſuſtained, 


THE WALSINGHAM PACKET, Ber: Maſter. 


T His was a caſe of a Britiſb packet, re- 
taken from the enemy, in which a claim was 
given for the cargo as the property of Britiſb and 
Portugueſe merchants, and reſiſted on the part of the 
captors on the ground of the illegality of ſuch a trade 
under the ſtat. 13 & 14 Ch. 2. cap. 11, ſect. 22. 


For the captors, the King's Adv. and Laurence 
There is no diſpute about the facts in this caſe, as it 
is allowed that the ſhip was a Britiſh packet, taken 
with a large quantity of merchandize on board: On 
our part it may be admited, for argument, that theſe 
goods are Britiſh property, or belonging to Portu- 
gueſe ſubjects, as ſuggeſted in the claim. That they 
are deſcribed as private adventures can make no dif- 
ference: The quantity of theſe goods bur il] accords 
with the ordinary extent of ſuch intereſts; but were 
| 1c 
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w it in point of fact true, all traffic” on board: theſs 


akte, veſſels is equally probibited. Tbe fiat: 14 C 14 C5. 2, 
1 3 cap. 11. ſe. 22, enacts, that no ſhip, veſſel, or 
2 boat appointed, and employed ordinarily for the car- 
nage of letters and packets, ſhall, unleſs it be in ſuch 
caſes as ſhall be allowed by the ſaid perſon or perſons 
which are or ſhall be appointed to manage his Ma- 
jeſty's cuſtoms, or officers aforeſaid, import or export 
any goods or merchandize into, or out of, the parts 
beyond the ſeas, upon the penalty of the forfeiture of 
100 J. to be paid by the maſter of the ſaid veſſel or 
boat, with the loſs of his place; and all goods and 
merchandize that ſhall be found on board any ſuch 
ſhip; veſſel, or boat, ſhall be forfeited and loſt.” The 
policy of this regulation is, at firſt ſight, obviouſly, to 
prevent veſſels engaged in this important public ſer- 
vice from being encumbered with cargoes, which 
muſt retard their ſailing, and make them a more eaſy 
prey to cruizers; and at the ſame time excite a greater 
vigilance in the enemy to intercept them: It is a 
trade, therefore, expreſsly declared illegal by a& of 
parliament ; and although ĩt is not ſpecified who ſhall 
be entitled to the penalty, and although it may be 
ſuppoſed therefore to be reſerved to the King, it is 
not material in this caſe; as the way in which the act 
muſt operate on this claim is, by making the whole 
tranſaction illegal, to diſable any perſons from ap- 
pearing in a Court of Juſtice to maintain a title to 
property taken in ſuch an illegal traffic. The re- 
captors ſtand indifputably before the Court as - bone 
Idei poſſeſſors of this cargo, having taken it out of the 
hands of the enemy; and till any perſons can ſhew a 
legal title to demand it from them, they are entitled 
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to the foll benefit of the capture; as it has been al. 


ready determined before the Lords in the caſe of the 


Eliza, Worſely,“ in which a claim of a Britiſh ſubjeck = 


for property taken in à trade carried on in violation of 
the Charter of the Eaſt India Company was rejected, 
and the property condemned to the captor, 

Tbe Ceurt fuggeſting, that in a queſtion of this 
nature ic would be proper that ſome appearance 
ſhould be given for the Crown, 8 

The King's Proctor appeared, and prayed That 
the queſtion of law, as to the intereſt in the penalty, 
might be reſerved. 

For the claim, the Adv. of the Admiralty and 
Sewell; for other parties Arnold and Crote — The act 
of parliament, which has been relied on, does not 
apply to the circumſtances of the preſent caſe, If 
the whole act is conſidered together, it will appear 
that the chief object of the Legiſlature was to pre- 
vent frauds and abuſes in the Giſtoms, as the act 


is particularly intitled; and with that view it was 


thought neceſſary to put certain reſtrictions on the 
trade carried on by ſhips of war, and in the preſent 
clauſe by packets. But this is done only in a ſpecial 
manner; not by declaring it to be an illegal trade, and 
a trade in all caſes neceſſarily i incurring the penalty 
of the law, but by ſubjecting it to the controul of 
the officers of the cuſtoms, and by enacting directly 
in oppoſition to the preſent ſeizure, in the 15th ſec- 
tion, * That no ſeizure ſhould be mide but by the 
perſon or perſons who are or ſhall be appointed by 
his Majeſty to manage his Cuſtoms, or officers of his 
Majeſty's Cuſtoms for the time being, or ſuch other 
perſon or perſons as ſhall be deputed and authorized 
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thereunto by warrant. from the Lord Treaſurer or 
under Treaſurer, or by ſpecial commiſſion from his 
Majeſty under the great or privy ſeal, and if any 
ſeizure. ſhall hereafter be made by any other perſon 
or perſons whatſoever, for any the cauſes aforeſaid, 
ſuch ſeizure ſhall be void and of none effect; any 
ſtatute, law, act, or proviſion to the contrary in 
anywiſe notwithſtanding,” * Suppoſe a ſeizure had 


been made then in this cafe by any perſon not com- 


petent to ſcize, and the matter had been brought 


forward ia the way of an information; would it not 
have been a ſufficient plea to have ſhewn that the 
ſeizor had nat a perſona ſtandi in judicio? It mult evi- 
dently be ſo—for no proceedings can be inſticuted, 
but under the act; and therefore it is, in the firſt in- 


. ſtance, neceſſary to be ſhewn that the proceedings are 


according to the directions of the act. The caſe of 
a ſeizure by prize is very different from the ſeizure 
directed by the act; and when it is recollected how 
ſtrong and general the terms are, « that a ſeizure 
by any other perſons whatever ſhall be void and of 
none effect, any ſtatute, act, or proviſion to the con- 
trary notwithſtanding;“ it cannot be doubted that this 


ſeizure is one of thoſe expreſsly diſcouraged by the 


act: The object of the act was to haraſs trade as little 
as poſſible, in the way of general informations, but to 
ſubmit the expediency or inexpediency of allowing 
this particular mode of trade, to the officers of the 
Cuſtoms. In the preſent caſe it may reaſonably be 
contended that the trade has paſſed under their in- 


ſpection, and received their permiſſion and tacit aſſent 


at leaſt, although no expreſs licence can be produced. 


The goods in queſtion were all taken from the quay, 


and 
5 
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and all entered at the Cuſtom-houſe ſor exportation, _ The 


LENGHAM 


and the very notoriety of the ſhipment of ſuch a cargo 


at a place like Falmouth, where it could not be over- 


looked, is ſufficient to entitle. the claimants to ſay, 
that as far as the conſent of the officers of the Cuſtom- 
houſe can protect them, they are protected. 

The Court aſked, Whether the goods were entered 
for exportation on board @ packet? no anſwer: being 
returned the Court aſked, Whether it was contended 
that the ſubordinate Cuſtom-houſe officers were em- 
powered to give this conſent, ſuppoſing that the 
circumſtances of notoriety were ſufficient to raiſe a 
preſumption of- knowledge of the fact in them? | 
It was ſaid that © the perſons aforeſaid,” mentioned 
in the 22d clauſe, as being empowered to grant the 
allowance, were in fair conſtruction the ſame perſons 


as thoſe mentioned in the 15th clauſe, to whom the. 


right of ſeizure was confined, 


In reply, the King's Advocate contended That no 
tacit aſſent or connivance could be pleaded to diſ- 
penſe with the regulations of an Act of Parliament; 
that whatever might be the circumſtances of notoriety 
under the view of officers on the quay at Falmouth, 
they were not the perſons in whom the power of giving 
allowance was lodged ; that * the perſon or perſons 
aforeſaid,” in the 21ſt clauſe, referred to thoſe named 
in the very next preceding clauſe, in which the caſe of 
goods landed by permiſſion was provided for, and 
the words of which were, That all foreign goods 
and merchandize, which, by the perſon or perſons 
which are or ſhall be appointed by his Majeſty for 
the managing the Cuſtoms, and the Cuſtomer, Col- 
lector, and Comptroller, ſhall be permitted, &c. &c.“ 
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evidently reſerving ſo important a diſcretion ill the 
hands of thoſe ſuperior officers; and that the permiſ- 
ſion alluded to in the 22d Clauſe, could only refer to 
the direct allowance under che authority of theſe 


officers. - 


 JurcmenT, | | 
Sir Wm. Scott.—This is a caſe, as it has been wut} 
obſerved, of a very different complexion from thoſe 


which generally occupy the attention of this Court ; it 


turns upon a principle which the Court of Appeals has 
ſanctioned, in reſpect to the power of a Court of this 
nature, to take cognizance indirectly of - breaches of 
the municipal law of this country; This Court is pro- 
perly and directly a Court of the law of nations, and 1 am 
not aware that any caſe had occurred before the pre- 
ſent war, in which the Court had acted on the prin- 
ciple on which it certainly did act in the caſe alluded 


to, I mean the caſe of the Eliza, It was the caſe of a 
ſhip and cargo, in which the claimant being a Britiſh 
ſubject appeared to have been engaged in trafficking 
with that cargo in direct violation of Britiſh Acts of 
Parliament, It occurred to thoſe who were entruſted 
with the concerns of the captor, that a refiſtance to 
ſuch a claim might be ſuſtained, upon a ground which 
had not been occupied in any other. caſe that had 
occurred, viz.—That although this Court is properly 


and directly a Court of the law of nations only, and 


not intended to carry into effect the municipal laws 
of this or any other country; and although it was in 
the habit of declining to take notice of the private 
laws of other countries; yet it was an inquiry worth 


| purſuing, Whether a Britiſo Court of Admiralty, ſit- 


ting 
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ting here, armed: with its- power from this country, 
and carrying all its proceſs into effect by the authority 
of the Britiſh Parliament, was not ſo far a Britiſh 
Court as to be bound to take notice of Britiſh Acts 
of Parliament, and the flagrant breach of our muni- 
cipal laws, with. reſpect to the tranſaCtions of our 
own ſubjects coming incidentally before it. In that 
caſe, the Court of Admiralty did not ſuſtain the ob- 
jection to the extent in which I have now ſtated 
it: My predeceſſor condemned the cargo, but gene- 
rally as French property. The cauſe went up to the 


ſuperior Court, where it was moſt elaborately argued ; 


perhaps no caſe ever underwent a fuller diſcuſſion; 
there, the principle was affirmed and eſtabliſhed, that a 
Britiſh Court of Admiralty was bound to take notice 
of a violation of an Act of Parliament, appearing on 
the face of the claim, and that a Britiſh claimant 
could not entitle himſelf in ſuch a Court, to a reſti- 
tution of that property, happening to fall by acci- 
dent into the hands of a Britiſb captor, which, by his 
own ſhewing, appeared to have been employed in an 
illegal trade. 

T hat this deciſion has removed all difficulties on 
this queſtion I will not aſſert; 1t is a good moral and 
legal principle unqueſtionably, that a man muſt come 


into a court of juſtice with clean hands, and that the 


law will not lend its aid to perſons ſetting up a vio- 
lation of law, on the face of his claim, It is a ſound 
maxim, to which the courts of the law of the land 
have always attended; and whether the penalty is great 
or ſmall, or whether there be no penalty at all, yet, 
if the act is reprobated, a man will not be allowed to 
claim a right founded on it: But caſes had not occurred 
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enemies; bur in ſuch cafes the exception is not to be 
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in which the Court of Admiralty had met with oe. 


caſion to apply ſuch a priociple, except in cuſes of 
Britiſh property taken in a trade with the King's 


conſidered as arifing, from municipal law, but from 


the principle of allegiance, which is a general principle 


of the law of nations. It was in the caſe of the Eliza, 
that it was firſt decided, that the Court of Admiralty 
was bound to take notice of an illegal practice, evi- 


dently appearing in the conduct of a Britsf ſubject; 


though the illegality aroſe from a violation 'of ſome 
law merely municipal; and that it was bound to 
reject the claim of any Britiſh ſubject, whoſe property 
had found its way into the hands of a Britiſh captor, 


if the tranſaction in which that property had been 


employed, was a tranſaction contrary to Britiſh law. 
The queſtion 1s ſtill not relieved from all its difficul- 
ties, and the obſervations which have been made to- 
day, only revive the objections which were made 
before; it was ſaid, (and cannot be denied,) that ſuch 
a practice might carry the intereſt in a very different 
courſe, from what the Act of Parliament which had 
been violated, directs. In the Eliza, which was a 
caſe of traffic illegally carried on in violation of the 

charter of the Eaſt India Company, the. intereſt has 
gone to the private captor, whilſt the penalty by the 
Act of Pailiament is given to the Company as a com- 
penſation for the damages ariſing to them from ſuch 
illegal trade. In the Enterprize, the courſe has been 
the ſame: But in the Etruſco, a later caſe, it has been 
queſtioned, whether thoſe deciſions were right as to 


the conveyance of the forfeiture, and -whether the 
penalty _—_ not go to the King 2, as the perſon in- 


jured 
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Jured by every violation of the law, where no ſpecific . 
appropriation of the property was directed; and this 
queſtion ſtill remains fubje& to further deliberation; 
on that part of the caſe, therefore, I ſhall not think 
of deciding till that queſtion is diſpoſed of 

As to the facts of this caſe they are pretty clear; 
the veſſel is a Britiſb packet, and by the ſtat. 13 & 14 
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Ch. 2. c. 11. ſ. 22. the carrying of all merchandize on 


board a packet is prohibited, except under ſpecial 
allowance there deſcribed; the amount of the articles 
is immaterial, except in a very minute degree, which 
the revenue laws themſelves have ſpecified ; the qua- 
lity alſo is altogether immaterial ; neither does it make 
any difference whether the owners are on board or 
not, or whether the lading is called a cargo or a pri- 


vate adventure; the prohibition is general, againſt the 


carrying any merchandize: With the policy of the 
act I have nothing to do, as the law has determined 
it; but the reaſons pointed out by the King's Advo- 
cate are obvious, that a cargo muſt be a hinderance 
and obſtruction to diſpatch and expedition; and if it 
is ſaid, the crew would defend themſelves, and fight 
the better for a cargo; it is to be remembered at the 
ſame time, that it holds out a greater lure to the 
enetay. Theſe goods are admitted to have been put 
on board for Liſson for the purpoſes of trade, and the 
only queſtion is, Whether they come under the al- 
lowance of the Act of Parliament? The exception is, 
« Unleſs it be in ſuch caſes as ſhall be allowed by 


the ſaid perſon or perſons which are or ſhall be ap- 


pointed to manage his Majeſty's Cuſtoms or officers 
aforeſaid.” Then who are the perſons inveſted with 
this diſcretion ? J think, by fair conſtruction of the 


83 act, 
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act, they muſt be thoſe mentioned in the clauſe imme - 
diately preceding, in the 21ſt ſection, the Collector and 
the Comptroller of the Cuſtoms; on any other ex- 
planation, every tide-waiter would be competent to 
grant this indulgence, which is an interpretation the 
Court would not willingly admit, unleſs abſolutely 
forced upon it. In the next place, What ſort of al- 
lowance would be held ſufficient? It has been argued 
that a tacit permiſſion would be ſufficient, that it 
would be enough if a practice had grown up by con- 
nivance ; but I cannot accede to that argument, nor 
can I conſider that to be the permiſſion which the 
ſtatute recognizes; it muſt be a full, diſtinct allowance, 
and expreſſed in ſuch a manner as to be capable of 
proof: If it were proved to have been practiſed in 
twenty inſtances, it would avail nothing; it would only 
ſhew that the due vigilance had been laid aſleep; but it 
could amount to nothing as a legal diſpenſation, nor be 
conſidered as any legal allowance which the Court can 
receive. Then how ſtand the facts? The claimants 
appear before the Court as perſons trading contrary to 
law; it is ſaid, there can be no ſeizure but by the 
 Cuſtom- houſe officer I admit it; but this is not a caſe 
of ſeizure, It is ſaid that no forfeiture can attach but 
in a particular manner directed by the ſtatute ; and it 
is true; but this is not a forfeiture—although- to the 
| Parties it has certainly much the ſame effect. The 
queſtion is, What will be the effect in a Court of 
Prize? Whether a party can be. admitted in this 
Court to ſay, © True it is, I have been engaged in an 
illegal trade, but the property is mine, give it me, 
and let me go?” It has been decided by the ſuperior 
Court, that he ſhall not, In the Exchequer, the 
ſeizing 
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ſeizing officer is put to make out his caſe ; but kere 


it is different, the claimant muſt ſupport his title, and 
if the Court of Appeal has determined that ſuch a 
_ perſon is ſtopped in limine, it matters not to him 
what becomes of the property; he can have no right 
to moot difficulties in this Court, as to the final diſ- 
poſition of it : looking on the deciſions of the Lords 
on this point, as undiſturbed deciſions, I muſt apply 
the principle to this caſe, which, I am of opinion, 
comes fairly within it; but as I am aware of the 
| doubts which have ariſen on the judgment of the 
Lords of Appeal in the caſe of the Etruſco, and as 


I know that Court feels it to be a queſtion of weight, 


I ſhall direct this caſe to ſtand over as to that point, 
to await their final deciſion, A miſtake has run 
through the whole of this argument; the gentlemen 
have argued to bind me down to this particular act, 
and then the difficulties ariſing from it are pointed 
out; but that is not the ſtate of the caſe. The queſ- 


tion is, Whether I am to apply the general principle? 


The Act of Parliament is uſed only as a medium of 
proof, to ſhew that what has been done is illegal, and 
then the principle applies, as a great moral, and legal 
principle, adopted in a very great extent in the juriſ- 
prudence of this country, and particularly ſanctioned 
and introduced into the practice of this Court, by thoſe 
deciſions to which I have alluded. 


Claim reje&ted—Queſtion reſerved, to whom the 
Property is to be condemned ? 
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1 was a caſe of a claim given on the part of 
the Daniſh College of Commerce, pray ing to 


be admitted in the place of Algerine ſubje&s, whoſe 


property had been captured on board a Daniſh ſhip, 
and for which the Dey of Agiers had exacted imme- | 
diate compenſation from the Daniſh Conſul. 
| * ol 


JUDGMENT. | | 5 

Sir Vm. Scott.— This is a very ſingular cafe, in 
which the Court has certainly conſiderable difficulties 
to encounter, and one in which it may perhaps be 


' Impoſſible to decide in any way that may not be 


liable to ſome fair objection. However, the Court 
mult find its way as well as it can, and can hardly 
undertake to do more than to give what the law terms 


a ruſticum judicium, or a coarſe fort of equitable ar- 


bitration. It is certainly the duty of captors, in all 
caſes, to carry their prizes to places where they can be 
put into a courſe of legal enquiry; but in captures 
made on the property of Oriental ſubjects, a more 
than ordinary caution, and regularity of proceeding = 
ſhould be obſerved, becauſe it is very much the 
practice of thoſe countries, under a law of nations 
now peculiar to themſelves, to refort immediately to 
a very ſummary Juſtice, and to redreſs themſelves for 
wuat they conſider as an unjuſt capture, by demanding 
compenſation from the countrymen of the aggreſlors. 
Britiſh ſubje&s reſident amongſt them may be ex- 
poſed to very alarming difficulties and danger for 

10 acts 
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a&s of other petſons; if thoſe acts are not — _ 


with the moſt ſtrupulous care. „ 
At the time when this capture was made, tbe — 


King's tiaval officers in the Mediterranean ſtation were 2 


acting in & very critical ſituation of affairs; the exi- 
geneies of the moment are the beſt excuſe for what 
was done, or heglected to be done, irregularly in theſe 
proceedings: The cargo conſiſted of corn, ſugar, 
and cotton, laden at Algiers on board a Daniſh ſhip, 
and deſtined oſtenſibly to Leghorn, but, according to 
a ſecond charter-party, and, as I think, really to 
Marſeilles; immediately on hearing of the capture, ; 
the Dey of Algiers ſent for the Daniſh Conſul, and with 
an emphaſis which the Daniſh Conſul did not perhaps 
think it prudeht to reſiſt, demanded of him to refund ; 
the value of the cargo taken on board the Daniſh IJ 
ſhip; alleging that the Daniſh flag ought to have | 
protected the cargo, and that if it did not, the Daniſb 
Government and its public agents were anſwerable; 
the Daniſh agent paid the money under this demand, 
and on a repreſentation of all the circum ſtances to the 
Daniſh government, they reimburſed bin, and the 
application now made is, that the Daniſh government 
may be permitted to claim in the place of the original 
proprietors. | 
All civilized governments have a common intereſt 
in paying great attention to each other in their pro- 
ceedings with the Barbary ſtates; and the Court would 
certainly be very glad to have it in its power, to aid 
ſubſtantial juſtice in the dealings of all European ſub- 
Jets with them. At the ſame time it muſt be un- 
derſtood, that if ſubjects of a neutral country ſubmit 


to any flagrant aCt of 2 as for inſtance, if the 
Dey 
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. evidently French, and they ſubmit to refund the value 
5 6 of the property, I ſhould, certainly not permit their 
8 4 -acquieſcence to defeat che right which a Britiſb captor 
had gained in ſuch a cargo. But in a doubtful caſe, 
the Court would incline to ſupport an act done for 
the prevention of miſchief, and although the tranſaction 
might not be ſtrictly correct, if it appeared to have 
a ſolid foundation of juſtice at the bottom, the Court 
would be ſtrongly inclined to 0 it in its full 
extent. 
- With reſpect to the evidence in this caſe, the papers 
have been twice tranſlated—firſt from- Arabic into 
Italian, and then from Italian into Engliſh; what ſort 
of a tranfit they have had into Halian | cannot. ſay, 
being not acquainted with their original language the 
Arabic; but to be ſure the Court could not have had 
a worſe medium of information than theſe Engliſb 
tranſlations. From the many inaccuracies which are 
obvious, I am convinced that, were they to be cloſely 
examined, they would be found to contain no repre- 
ſentation at all of the Italian letters. 

On reading the different letters however, I am 
ſtrongly impreſſed with an opinion, that the Dey, in 
ſpeaking of the property as his own, ſpoke as Sove- 

"reigns are apt to ſpeak, connecting the intereſts of 
their ſubjects with their own ; the letters ſtrongly 

Point to an intereſt in this cargo as being not in the 
Dey, but in ſome Algerine merchants, his ſubjects; 
and I underſtand him therefore as interpoſing rather 
to protect the intereſt of bis /ubjeZs, than to aſſert any 
private intereſts of his own. But if it is ſo, it would 
be too much to ſay that, becauſe the real proprietors 
| applied 
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applied to their own government in the firſt *** 
inſtead of apply ing here, they ſhould therefore forfeit 
that redreſs, which they might have had by purſuing 


it here originally in the regular mode: the Americans 


we know did the ſame ; they applied to their govern- 
ment, and deſired their claims to be put in adjuſt- 


ment between the two countries. The Dey has his 


mode of adjuſtment, but it would be hard that therefore 
his ſubjects ſhould forfeit the redreſs, which they might 
have received here in the firſt inſtance if they had 
proceeded _in the regular manner. They have had 
compenſation, it is true, by means of the Dey's re- 
quiſition made upon the Danes; but if this has been 
done to prevent innocent ſubjects of Denmark from 
ſuffering, I think that the Court is bound to give the 
Danes the benefit of all the equity that could have 


belonged to the Algerine claims, if they had been 


brought forward : the captors ſuffer nothing by this 
meaſure, for they could have no right to detain what 
belonged to Algerines, and if the Angerines have re- 
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ceived payment from the Danes, {till that can conve 


no intereſt to the Britiſb captors. Under theſe con- 


fideratrons I ſhall not call for particular claims to be 


given for the private proprietors of the property, claimed 
generally as the Dey's own, but I will endeavour to 
aſſign, as well as I can, craſſiore teld, in a coarſe kind 
of way, what appears upon the evidence to be the 
reſpective intereſts of the different individuals, and 
ſhall reſtore or condemn as thoſe individuals would 
have been entitled, if they had ſtood before the 
Court. 
Mx. Bujnac, I think appears to be intereſted to a 
conſiderable amount —in one third of the cotton 
_ clearly 
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being for our account; the queſtion is, Who are the 
individuals compoſing this firm? J. Bacri the broker, 
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clearly, ni I ſhall reſtore to him as an inhabicape 
of Algiers: he ſeems alfo to have been a proprietor of 


= one-third of the 2069 meaſures of corn, and alſo a part 
owner of that laden at Teideles; for hthink from the 


manifeft that quantity muſt have been on board this 


veſſel; I reſtore therefore a third of theſe parcels. -': 


There is next a parcel mentioned in the letter as 


reſident at Algiers, muſt clearly be one, and I think 


his brother reſident at Leghorn uf be EY 1 


in the whole tenor and ſtyle of them, point to ſuch an 


Fpril 7th, 
1800. 


Claim on behalf 
of the American 


government for 


Als Terine pi o- 


. perty not ad- 


mitted, owing to 
the manner in 
which the Ane- 
rican flag had 
been aſſumed. 


country; it is an inconvenience to which all European 


- account of its connection with the preceding caſe. 


ſhall reſtore their ſhares, 
Another ſhare, muſt, I chin belong to a PU 
another brother, reſident at Mar/eilles ; the letters, 


intereſt, His ſhare I ſhall condemn, the reſt I reſtore, 
and direct it to be paid to the Daniſh government. 
I am ſorry that the Daniſh government ſhould ſuffer 
any loſs in this affair, but I have the ſatisfaction of 
thinking that it is not owing to the injuſtice of this 


ſtates are liable in tranſactions of this nature where 


the Barbary ſtates happea to become parties. 


THE FORTUNE, Surrn Maſter (a). 


* was a caſe of a claim given on the part of the 
American government, praying to be received 
to ſtand 1 in the place of African merchants ; in reſpect 


(a) This caſe is here reported without regard to the date, on 


to 
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to a ſhip and cargo, taken gth January 1797, on a 
voyage from Bona to Marſeilles, failing under 
American colours, and for which the Dey of Algiers 
had forcibly exacted de N from the American 
Conſul. 


JuDGMENT. 


Sir Nm. Scott. — This is a caſe of a ſhip and cargo 
cliimed on behalf of the government of the United 
States, and of Meſſts. Buſnab and Bacri, Algerine Mer- 
chants, ſubjects of the Dey of Algiers. The affidavit of 
claim repreſents, * That in the month of July 17 96, Joe! 
Barlow Eſq. the American Conſul at Algiers, having 


procured the liberation of the American priſoners then 


in confinement at Algiers, (the ſtate of the plague at 
that time rendering it dangerous for them to remain 
longer in that place,) he was deſirous of conveying 
them to Marſeilles, but that there was no veſſel on 
which -they could embark, except the ſhip Fortune, 
which then belonged, as this deponent is informed 
and believes, to Meſſts. Michael Buſnab and Joſeph 
Coen Bacri, Algerine merchants and ſubjects; and 


that the Algerines being at war with Genoa and T 


cany, it was thought inconvenient for the American 
paſſengers that the veſſel ſhould ſail under the Algerine 
flag; that the aforeſaid American Conſul therefore, 


to prevent an interruption by capture of his hu- 


mane purpoſe, took, a bill of ſale for the ſhip in his 
own name, and gave her the American flag, and ap- 
pointed —— Calder to the command, directing 
him to deſtroy the ſaid bill of ſale when he had 
reached his port of deſtination; and this deponent 
faith, that he is informed and believes that the ſaid 
ſhip arrived ſafe with the aforementioned Americans 

at 
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The at Marſeilles, ſtill continuing to be the ſole and entire 
. property of the ſaid Meſſrs. Buſnab and Bacri, and 
 "Aprilpth, that Michael \mith an American citizen, there took 
228 upon himſelf the command of the ſaid ſhip under the 
directions of the ſaid owners, and ſet ſail with her, 
namely, on or about the 19th November 1796, in 
ballaſt, bound to Bona on the coaſt of Barbary, where 
the ſhip arrived in or about the month of January 
1797, and was immediately laden with a cargo of 
wheat, to be delivered at Marſeilles, though ſpecified 
in the bills of lading as deſtined for Genoa ; that the 
ſaid cargo was ſhipped by Michael Buſnab aforeſaid, 
for account and riſk of the ſaid ſhipper, and of his 
partner the aforeſaid Jo/eph Coen Bacri, Algerine mer- 
chants and ſubjects as aforeſaid; and this deponent 
further faith that he hath been informed and believes 
that the ſaid ſhip was proceeding on her ſaid voyage, 
when, on the 5th of February following, ſhe was cap- 
tured and ſeized as prize; that the Dey of Algiers, 
upon receiving information of ſuch capture, cauſed a 
demand of indemnification to be made upon the 
aforementioned Joel Barlow the American Conſul at 
Algiers, upon the ground that the cargo had been 
put on board a veſſel ſailiag under the American flag, 
and which the Americay government, and not the 
Dey, was bound to ſupport ; and that to prevent any 
diſpute or miſunderſtanding with the ſaid Dey, the 
ſaid American Conſul thereupon drew bills upon the 
American Agent for 40, 3874 dollars, the ſum de- 
manded as the value of the ſhip and cargo to be paid 
within ſix months in Algiers, and if not then paid, 
giving the Dey a right to draw at three months ſight . 
on the American government, payable in Philagelphia; 
and he alſo faith, that from the circumſtances herein- 
| before 
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before ſtated, he is adviſed and believes that the Ame- 
rican government or the ſaid Meſſrs. Buſnab and 
Bacri, the ſaid owners of the ſaid ſhip and cargo, 


will be the only loſers by a ſentence of condemnation. 


of the ſaid ſhip and cargo.“ 

The American government therefore comes in not 
as proprietors, but as perſons finally concerned in the 
property, on whom the loſs will fall if condemnation 
takes place. The caſe has been compared in all its 
circumſtances to the Kinders' Kinder, in which a claim 
was admitted on the part of the Daniſb government, 
and in which the Court did find its way in a coarſe 
ſort of manner, to what It conſidered to be the ſub- 
ſtantial juſtice of the caſe; to reſtore thoſe parts which 
appeared to be the property of Algerine ſubjects, and 
to condemn thoſe parts in which there appeared to 
have been French intereſts ; but, I cannot but think, 
that the two governments here ſtand on very different 
grounds: In that caſe the ſhip was an undoubted 


Daniſh veſſel, there was no queſtion on that point; 


but the Dey had ſet up his principle of the law of 
nations, *©* that the national flag was to give ſecurity 
to all the property on board, and he had acted on that 
notion, ſo far as to exact from the Daniſh Conſul a 
compenſation for all the property, on board the veſſel, 

which was claimed by his ſubjects; the Daniſh go- 
vernment not chooſing to conteſt the right, and 
finding it to be for their convenience, as any other 
European government would, paid the money; and 
if this was a caſe reſembling that, or if the reaſon for 
wearing the American flag in this caſe, could be ſatiſ- 
factorily made out, as it is ſtated, this Court would 


hold itſelf bound to go the ſame length, and give the 
ſame 
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ſame aid, that it gave the Daniſh government in ade 


—— former iaſtance; but it is admitted zhere, that, ita 


nnn. 


not an American veſſel, but à veſſel chat had-aſlimed 
the American flag, in the: firſt inſtance, for the laudable 
purpoſe of giving more effectyal ſecurity to the tranſ- 


, Porting ſome American ſut;-&s:from-flavery, and if 


ſhe had been taken in 3 employment, I ſhould 
bave held her well entitled to all the protection that 
could be given to her. But the preſent is no ſucb 
voyage; as ſoon as that office Was diſcharged, the 
American character ought to have been diſcarded t 
continue the national flag afterwards; for 'views:,of 


private intereſt, was, I think, in a conſiderable degree 


reprehenſible.—Were thoſe who repreſent the Ameri 
can government privy to this? I cannot but _ think 
that the paper No. 2, which is a letter written by 
Mr. Barlow to Captain Smith, does ſtrongly indicate 
an intention of navigating this ſhip as an Americas 
veſſel, though having no connection with America. 
te The Jews who own the ſhip wiſh you to take the 
command of the veſſel after the Americans leave her, 
I wiſh you to keep this a ſecret for the preſent; Was 
he to take her as an Alperine veſſel? The fact ha 
proved that ſhe was to be. navigated as an American; 
there is a bill of ſale from F. Bacri, deſcribing him- 
ſelf ro act by order of Mr. Barlow. FJ. Baer, 
(acting by order, and for account of Mr. J. Barlow,) 
has ſold and ceded to Captain Smith, the intereſt in 
this veſſel, for Mr. Donaldſon.” Is the Court to 
ſuppoſe, that the name of Barlow was uſed on this 


| occaſion without his knowledge? That, I think, 5 


highly improbable; there occurs beſides, the name of 
another agent of the American government in this 
Mattef, 
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at Marſeilles ; the bill of ſale is ſigned by him, and 


certified and atteſted by him jointly with the maſter, 


they both deſcribing the ſhip as an American veſſel. 


Can the Court ſuppoſe that he was ignorant of the 


real property, and of the tranſaction in Batbary ? 
Here is a veſſel coming on a public ſervice to Mar- 


ſeilles, in a ſingular character, with American pti- 


ſoners, and dreſſed up in Amzrican colours by the 
Conſul at Algiers; am I to ſuppoſe that all this could 
have been done unknown to the American Conſul at 
Marſeilles? I cannot but think that Mr. Cathaban 
muſt have known that the veſſel was not the property 
of Donaldſon, but of Baſnab and Bacri, and that 
whatever might be the motive of the miſrepre- 
ſentation, the two agents entruſted with the powers 
of the American government in thoſe parts could 
be no ſtrangers to the fact. Now whether it was, 
done fraudulently againſt this country, with a view of 
perplexing the enquiry of our cruizers, or of this 
Court, I think it is not very material; if it was done 
againſt the Swedes or Danes, it was till a voluntary 
interpoſition of theſe public characters, to diſguiſe this 
ſhip and make her appear what ſhe was not, and ſup- 
poling it to be done without any fraudulent deſign, 
there is ſtill that which ought not to appear, more 
eſpecially from public perſons, an attempt to miſre- 
preſent the national character of the veſſel ; the incon- 
venience of ſuch a conduct will appear from what 
followed; the conſequence has been, that on the cap- 
ture of this veſſel the Dey falls back on the American 
government, and demands an indemnification for the 
property of his ſubjects taken under the protection 
of an American lag. How came ſhe to be failing 

VOL, II, H under 


id 7th, 
* 


98 
For ru vz. 


* * 


1 800. 


CASES DETERMINED N TE 
under that flag? Did it belong to her? Certainly 
not, it was aſſumed under the direction of the Ame. 


rican Conſuls, and I cannot but think that the Ame- 
rican government would not, in ſtrict juſtice, be 


bound to indemnify their agents acting in this buſineſs, 


not only in a manner which their inſtructions did not 
authorize, but alſo in a manner which, if ſtrictly con- 
ſidered, was inconſiſtent with the duties of the public 
functions which they were intruſted to exerciſe: if 
they are diſpoſed to indemnify them it is an act of 


| liberality to which no perſon can object, they may be 


uſeful ſervants 'of the American government, they 
may have merits in other parts of their public conduct 
very proper to be remembered by their government, 
and to entitle them to its protection, even where they 
had committed a miſtake or an indiſcretion, but con- 
ſiderations of liberality of that kind will not found a 


demand againſt third parties. In this reſpect then, I 


think, the Daniſh and the American governments 
ſtand on very different grounds; in the Daniſb caſe 
there was no queſtion of the property of the ſhip, 
no Daniſh agent had interpoſed irregularly, but in 
this caſe we have two American Conſuls interpofing 
in this irregular manner to give a colourable appear- 
ance and character to this veſſel; this is not an Ame- 
rican ſhip at all, it is a ſhip of another country, and 
has no pretenſion to an American character. The 
reſult will be, that I am to conſider this caſe as if the 
American government had not appeared in it, and to 
look to what the proofs are, as between the Britiſb 
captor and the Algerine, without any mixture of ten- 
derneſs for American intereſts, which I ſhould cer- 
tainly have felt it my duty equally to reſpect, if, in 
truth, ſuch intereſts had been involved in this caſe, 

on 
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on the ſame. footing on which Daniſh intereſts Me 


been introduced into the other. 

| Conſidering this caſe as merely between the Britiſh 
captors and Algerine claimants, I do not, at the ſame 
time, mean to apply to ſuch claimants the exact rigour 
of the law of nations as underſtood and praiſed 
amongſt the civilized ſtates of Europe; it, would be to 


try them by a law not familiar to any law or practice of 


theirs, and therefore, though the ſhip appears to have 
been a prize taken from the Britiſh by the Spaniards, 
yet having been transferred to theſe ſubjeQs of Bar- 
bary, I ſhould not be anxious to enquire whether ſhe 
had ever been regularly carried into a Spaniſb port, 
though the fact, I think, does ſufficiently appear that 
ſhe had been in ſuch a port ; neither ſhould I preſs to 
the uttermoſt extent in this caſe that other principle, 
(though in itſelf moſt rational,) that where a perſon has 
been detected in a fraud in the particular tranſaction, 
he ſhall not be admitted to the benefit of a further 
proof; for we muſt pay ſome attention to the rules of 
morality and law that prevail amongſt ſuch people. 
As to the evidence of the property of the ſhip, it 


is not clearly proved to whom it belongs, but col- 


letting it as well as I am able, I ſhould ſay, that the 
ſtrongeſt preſumption is, that it belongs to Jacob 
Bacri of Marſeilles ; for although the papers are full 
of contradictions as to the national character, as to 
the deſtination, and alſo as to the property, yet I 


think the greater number do point to him as the 


proprietor of this veſſel: as to the cargo it is not ſo 
ſtrong ; perhaps the preponderance of agency and 
management relative to it lies on the ſide of perſons 
in Algiers ; but ſtill there is great doubt to whom the 

property belongs, the papers being full of contradic- 
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tions alſo on that point. The queſtion is then, Shall 


the Court, being willing to relax its rules in ſome de- 
gree, ſo far relax them as to admit farther proof? No 
one can doubt that if it was an European caſe it could 


not be allowed; looking at the ſeries of falſehoods, 
at the falſe property, falſe deſtination, and falſe 
deſcription of the national character, the Court 
would ſay, Jou ſhall not be let in to give farther 
proof.” But ſuppoſing that I was inclined to relax 
the rule, Have I any proſpect of obtaining ſatis. 
faction from farther proof? Can any perſon concerned 
for the claimant ſay, that J have any chance of obtain- 
mg from Algiers a true diſtinction of the actual in- 
tereſts? I ſee little proſpe@ of it; the Algerines have 
already got their money, and I have no reaſon to 
ſuppoſe- that they would trouble themſelves about 
the matter; but if they did, Can I be fo ſanguine as 
to hope that there would be a fair diſcloſure? In the 
other Daniſh caſe the property could, in ſome de- 
gree, be diſtinguiſhed by the papers before the Court: 
in this caſe it is admitted that it cannot. This being 
the ſtate of things, I am at a loſs ro fee what ſatis- 
faction could be derived if I was diſpoſed to allow 
fuch an extraordinary indulgence, Being of this 
opinion, and not thinking that there is any privilege 
due on account of the American flag ſo irregularly 
employed, I find myſelf under the neceffity of de- 
termining on the preſent evidence. That is allowed 
to be not ſo ſufficient as that I can reſtore upon it; 
the conſequence is, that I muſt pronounce this ſhip 
and cargo ſubject to condemnation, 


The circumſtances that gave riſe to the two preceding caſes, ' 


remind us of what Bynkerforek ſays of the African ſtates, ** Sed bis 


mag iſris in jure publico, nemo facile utetur.“ Q. FJ. P. I. i. c. 15. 
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THE REBECCA, Moon Maſter, 
Als was a Caſe of an American ſhip taken on a 


voyage from Surinam to Amſterdam, (22d April 


1796,) with a cargo of colonial produce; the ſhip 
had been reſtored by conſent, reſerving the queſtion 
of freight and expences; ſome parts of the cargo had 
been condemned as unclaimed, 19th June 1798 ; 
farther proof was directed to be made of other parts 
claimed or American citizens. —On motion for an al- 
lowance of freight to the neutral ſhip— 

Court—Certainly not; I ſhall in no caſe of this 
fort, of direct trade between the colony and the mother 
country, give freight, until I am inſtructed ſo to do 
by the Superior Court. 


In the Emanuel Saderſtrom, vide ſupra, vol. i. p. 296, the Court 


refuſed to give freight to neutral veſſels carrying a cargo between 


different ports of the enemy's country. In the Wilbelmina, Carl- 
fon, 23d Fuly 1799, which was a Daniſb ſhip taken on a voyage 
from Havre to Am/terdam—on motion for freight, 


The Court —In the caſe of neutral ſhips engaged in the coaſt. 


ing trade of the enemy, this Court does not give freight: But I 
think this rule has not been applied to voyages from the port of 
one enemy to the port of another. There have been caſes in 
which the Court has given freight on ſuch voyages, where there 
have not appeared any fraudulent or falſe proceedings in the 
conduct of the ſhip; and I think that voyages of this kind are 
very diſtinguiſhable from the other,—in thoſe the freight is re- 
fuſed, becauſe the parties have engaged in the coaſting trade of 
the enemy, which was peculiarly and excluſively his own, This 
ſort of traffic, from one of his ports to the ports of another 
country, has always been open, and is, in its own nature, ſubje& 
to the uſes of all mankind, who are not in a ſtate of hoſtility with 
him. The Dane has a perfect right, in time of profound peace, 
to trade between Holland and France to the utmoſt advantage he 
can make of ſuch a navigation; and there is no ground upon 
which any of its advantages can be with-held from him in time 
of war, Freight and expences given. 
| n 3 
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THE CONCORDIA, BAYZARD, Maſter. T1 
T* v was a caſe of a petition to the Court, to allow 

a compenſation for an embezzlement, ſaid to 
have been committed by the captors, in goods which 
had been decreed to be reſtored on a former day. 

For the Claimant, Swabey ſubmitted—T hat the 
claimant was entitled, under a decree of reſtitution, 
to receive the goods as per invoice : that although 
it was ſworn in the preparatory. examinations that 
bulk had not been broken, it was found on attending 
to receive reſtitution, that in two packages there was 
a deficiency in the number of bales of linen, there 
being in one a deficiency of 17, in the other there being 
found 22 only inſtead of 52; it was prayed that it 


might be referred to the Regiſtrar and merchants to 


eſtimate the value of the things miſſing, and that ig 4 
might be charged on the captors, as the perſons __ 
whom the claimant was entitled to reſort. 


For the Captor, the King's Advocate ſubmitted— 


That it was neceſſary to prove the goods were actually 


on board, that the bill of lading only mentioned the 
two caſes without ſpecifying their contents, that the 
invoice was not verified, nor on board, and not pro- 
duced till the time of reſtitution, and therefore that 
there was not a ſufficient conſtat that it contained 
the true repreſentation. b 

Court, —There is an affidavit of the lader ſtating 
the quantity, and there is alſo an affidavit of the Mate 
of the American veſſel, in which he ſwears that the 
Prize-Maſter demanded the = and forced open the 
packages, | 


The 
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The King's Advocatethen ſubmitted—That the prize. 
had been delivered up to the Dutch Commiſſioners, 
that if it was meant to affect the captors, there ſhould 
be ſome affidavit, relative to the warehouſe account 
of the Commiſſioners, - 

Swabey.—T he captor is liable by law. 


Court.— The claimant muſt have his compenſation 
in ſame way, either againſt the captor, or againſt the 
Dutch Commiſſioners ; I think he has made out his 
caſe as to the deficiency, and it is not proper, that 
having ſo done, he ſhould be obliged to come re- 
peatedly before the Court to recover property taken 
from him, Are the captors or the Dutch Commiſ- 
ſioners in poſſeſſion? (It being anſwered by the 
King's Proctor that the Dutch Commiſſioners were, ) 


Then I ſhall direct a monition againſt them, 4% ſhew 


cauſe why they ſhould not make up the alleged defi- 
ciencies ; for it appears to me to have been rather in- 
cumbent upon them to have ſet the matter right with 
the claimant in the firſt inſtance, If the original 
captor was in fault as to the embezzlement, I ſhould 
have attended to any complaint made and ſupported 
by the Commiſſioners againſt him, But if the go- 
vernment, by its commiſſioners, take the property out 
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of the hands of the captors, I ſhall not ſend the 


claimants in the firſt inſtance to hunt after theſe 
captors for a full reſtitution ; but thoſe who are in 
poſſeſſion muſt make the reſtitution, and then call 
upon the captors to make good the deficiencies, of 
embezzlements happening whiift the cargo continued 
in their hands. It is not a thing becoming the juſ- 
tice of this country, that the ſubje&s of other ſtates 
ſhould be put to inconvenience about the recovery 
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of their property, merely becauſe it has been taken 


out of the hands of the ſeizors'to anſwer er of 


Britiſh convenience, 


THE RISING SUN, Witxvz Maſter, 


1 was a caſe of an American veſſel taken, roth 
June 1796, on a voyage from a French port 
oftenſibly to Altona, but in reality bound to Guernſey ; 
the ſhip had been reſtored 24th June, reſerving the 
queſtion of freight, demurrage, and expences. 
The cauſe now came on, upon the property of the 
cargo, in which a queſtion aroſe reſpecting the effect 
of a mation of papers. 


 JuDGMENT. | 

Sir Vm. Scott,—This is the caſe of a cargo of con- 
ſiderable value on board a ſhip that has been reſtored 
as an American veſſel; a claim has been given for the 
greateſt part as the property of the maſter; a ſmall 


part has been claimed for the owner of the veſſel, and 


a part for Mr, Walter Seaman a paſſenger on board; 
on the claim I muſt obſerve, that it is given in at a 
late period, and in very general terms; it might have 
been expected that the maſter being ſo large a pro- 
prietor, would have claimed for himſelf, and in 2 
ſpecific proportion ; but the claim is given generally 
ce for the owner and the maſter,” without diſtinguiſh- 
ing their reſpective ſhares. The Court was left to 
ſuppoſe they were claimants of undivided ſhares; in 
that caſe the claim would have been proper; but 
where the proprietors are not partners, it is certainly 

not 
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pot proper to claim in that manner, but the reſpec- 1 
tive intereſt ſhould be ſpecifically ſer forth. The wit - baton 
neſſes in this caſe are, the maſter, Mr. Walter Seaman, 725 76 b, 


and two others; many particulars have been pointed 
out as affecting the credit of the maſter, which do 
not make any very great impreſſion on me. He ſays, 
« That part of the cargo was laden by himſelf,” 
whereas the bill of lading deſcribes other perſons as 
the laders, but he might mean that it was done by 
his orders, and I ſhould not conſider that as materially 
impeaching his credit, The deſtination is alſo very 
inaccurately expreſſed, ſome of the papers deſcribing 
it to have been to Charleſton, others ſtating it to 
have been to Altona, whereas the true deſtination was 
to Guernſey ; but as they are both neutral ports, I do 
not think'there is much in that, more eſpecially as it 
is the general practice not to allow a veſſel to clear out 
for an enemy's port; but there is one fact, which 
does, I think, go very much to his diſcredit, and that 


is the ſpoliation of papers. It is admitted that there 


was a ſpoliation of papers; and the parties in that a& 
| were the maſter and Mr. Walter Seaman. 


The maſter ſays to the 16th, „That there were 


eight or nine letters under the care of Seaman, but 
that he took them from him on the appearance of the 
chaſing veſſel, which he ſuppoſed to be a French veſſel 
as it came from the French coaſt ;** from which I am 
led to ſuppoſe, that they were letters which he. had 
confided to Seaman, but took them from him on the 
apprehenſion of being chaced by a French cruizer : 


but Seaman does not give a very ingenuous account of 


this matter: he ſays, That he took the letters in 


port,” not ſaying from whom he received them, 
therefore 


+ 
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therefore I muſt infer that he received them from the 


maſter ; there is no reaſon given for deſtroying them, 
and it has been juſtly obſerved, that if this is Ame- 


rican property, and the letters applied to that, they 
would have been preſerved as the beſt evidence to 
protect the cargo as American property, but that if 


the property belonged to merchants at Guern/ey or 


to Britiſh merchants, there might then be good 
reaſon for ſuch a ſuppreſſion, It has been ſaid in ex- 
planation, that they might be deſtroyed, that no con- 
tradition might ariſe to the oſtenſible deſtination ; 
but it is well known that although it is the ordinary 
form. of clearing out from a belligerent country to 
bear an oſtenſible - deſtination to a neutral port, yet 
no one impures that as a fraud, nor is it conſidered * 
as ſuch an act as would juſtly ſubject neutral property, 
on board neutral ſhips, to be moleſted on that ac- 
count; here then is a ſpoliation unaccounted for, and 
unexplained, traced home to the maſter of the veſſel, 
who is alſo the aſſerted owner of a great part of the 
cargo; ſpoliation is not, alone, in our Courts of Ad- 
miralty, a cauſe of condemnation; but if other cir- 
cumſtances occur to raiſe ſuſpicion, it is not too 
much to ſay of a ſpoliation of papers, that the perſon 

guilty of that act, ſhall not have the aid of the Court, 
or be permitted to give farther proof, if farther proof is 
neceſſary. Let us look then to the hiſtory of the caſe; 
the maſter came from America not long before in this 
ſnip, a veſſel of about 200 tons, but without a cargo; 
he brought a letter of introduction from his owners, 
and inſtructions from them, but there is not the 
ſlighteſt trace of any fund for himſelf; there are two 


letters ſhewing that the American owners truſted to 
his 
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his diſcretion to obtain freight, and that he was di- 
refed to receive monies, due to them, from the French 
government, and if he failed in that, he had a letter 
of credit to a houſe in London, which was to aſſiſt 
him in managing his plans; but there is not the 
ſlighteſt intimation that he was to. turn merchant on 
his own acceunt; the ſhip came from America to 
London with rice; ſne then went to Amſterdam, and 


from Amſterdam to Bourdeaux, and from Rourdeaux 


with cotton to Guern/ey, which ſhe delivered to mer- 
chants there as the agents of perſons in London; the 
merchant at Guern/ey paid his freight, and they gave 
him beſides 4431/7. with a power to draw on mer- 


chants at Hamburgh for 12 or 15,000 livres, which 


he was to diſpoſe of as he pleaſed on his own account; 
ſo that there is about 6000/7. the greateſt part in 
actual ſpecie, with which they entruſted this man ex- 
poſed to the riſks of the ſea, and to be employed as 
he ſhould think fit : he went to Bourdeaux and took 
on board this cargo of brandy ; and he farther ſays, 
« That if he had reached Guernſey, he was to have. 
conſigned the cargo to thoſe merchants, and to have 
given them the commiſſion, that they were to have 
taken 5 per cent. on the amount, and paid themſelves 
out of the proceeds.” Now this is ſo utterly incre- 
dible, that the Court muſt have the faith of ten men 
to believe it on the original evidence ; the ſtory is 
ſo exceſſively improbable, that nothing but the 
cleareſt caſe, in point of evidence, could induce me 
to reſtore the great part of this cargo which is claimed 
as the maſter's property; but when I find that all 
this has been connected with a ſpoliation of papers, 
and a ſpoliation by this man, and that there 1s nat a 
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ſcrap of paper on board ſhewing his correſpondence 
with the perſons at Guernſey; theſe circumſtances 


connected with the other improbabilities are de- 


ciſive, and do, I think, fully juſtify me to reject this 


claim. | 
With reſpect to the property of the owners, it would 


be going too far to ſay that they are precluded from 


farther proof. It appears that they are perſons of 
property ; the maſter was to receive the profits of 
fome former freights in France; and it appears alſo, 
that he had made ſeveral freights for them, and that 
he was to have credit in London, with which he was 
to purchaſe wines at Bourdeaux; all theſe circum- 
ſtances give a fair foundation to this part of the caſe. 
It would, I think, be too hard to hold them con- 
cluded by this man's miſconduct ; the evidence of 
their property is not at preſent ſufficient, but it may 


be reſtored on farther proof, and I ſhall direct farther 


proof to be made of their property. 
With reſpe&t to Mr. Walter Seaman, I obſerve his 
claim is of ſmall amount; and I ſhould be unwilling 


to give him much trouble about it; but as he was 


in ſome degree concerned in this ſpoliation, and con- 
ſidering that he went on board at Guern/ey, and that 
he appears not to have been ſo ſhort a time in Eurepe 
as he repreſents, I think theſe are circumſtances that 
require farther explanation; I ſhall dire& farther 
proof to be made of his property, 

It was ſubmitted by the King's Advocate that as 
far as freight was concerned, the owners were legally 
bound by the miſconduct of the maſter, by the ſpo- 
liation of papers. | 

Court. It is certainly the general rule. 

Arnold. 
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Arnold, This is a caſe in which the owners were 
at a great diſtance, and no way privy to this act. 

Court, —It may be hard in many caſes, but men 
muſt abide the conſequences of their own miſplaced 
confidence, Freight refuſed. 


THE VROW JOHANNA, Oxntn Maſter, 


HIS was a Caſe of a ſhip taken 16th December 
1 1799, and proceeded againſt for a breach of the 
blockade of Amſterdam, having failed from Fg 
burgh for that port, November 6, 1798. 

Court. The caſes alluded to of the blockade, get 
up by the Dutch in the wars of the laſt century, have 
no immediate application to this caſe: that was a 
blockade of the whole coaſt of their enemy, the preſent 
caſe ſtands on the queſtion of a blockade of Anſter- 
dam, and not of the coaſt, It is not denied that if 
a veſſel ſail for a blockaded port after having re- 
ceived notification of the blockade the act of ſailing 
is to be conſidered as a breach of the blockade. The 
only queſtion is then, Whether the blockade notified 
on the 11th June, and not revoked, is to be conſidered” 
as continuing at this time ? ſhe ſailed on the 6th of 
November. Am I to preſume that the blockade fo 
notified did not exiſt ? I cannot preſume it, nor could 
thoſe concerned in diſpatching the ſhip have enters 
tained ſuch a preſumption. I hold it to be the duty 
of a country notifying a blockade, to notify the revo · 
cation alſo; there had been no ſuch revocation noti- 
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fied, and therefore I muſt preſume. that it was il 
exiſting. ' I hold, that a ſhip and cargo failing fot 


Amſterdam at that time are liable to condemnation. 
Condemned. 


On ab of the agent for the cargo, that the 
Sentence reſpecting that might ſtand over for ſome 
inquiry, it was allowed. 


THE NEPTUNUS, HEurEL Maſter. 


HIS was a Caſe of a veſſel ſailing on a voyage from 
* Dantzick to Havre, 26th October 1798, and taken 
in attempting to enter that port on 26th November. 


For the Captors, the King's Advocate ſtated— That 


the ſhip was taken in attempting to enter a blockaded 
port in purſuance of her original deſtination, and was 


therefore liable to confiſcation, unleſs ſome ſufficient 


ground of juſtification could be ſhewn, That the 
maſter's averment of a general ignorance could not 
be received, in the caſe of a blockade notified by 


public declaration. That as to the particular in- 


formation which the maſter pretended to have re- 


ceived from a Britiſb frigate in the North Seas, 
„That Havre was not blockaded, it was imma- 


terial, as it came too late to diſcharge the penalty, 
which had been incurred by the act of ſailing, and 
ſor which the veſſel might have been ſeized by the 
frigate; that her courſe had not been altered in con- 
ſequence of the information, and therefore that ſhe 

12 ſtood 
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ſtood exactly in the ſame ſituation as if ſhe had never 
received it. 


JupomtnT. 
Sir Wm. Scott, — This is a caſe of a ſhip and cargo 


ſuance of the original intention under which the 
voyage began. The notification of the blockade of 
that port' was made on the 23d February 1798, and 
this tranſaction happened in November in that year; 
the effect of a notification to any foreign govern- 
ment (a) would clearly be to include all the indi- 

viduals 


(a) ReſpeRing the effect of notification as to the ſubjeRs of 
thoſe ſtates to whom it was not directly made: 

Auguſt 22, 1799. In the caſe of the Adelaide, Roſe, a Bre- 
nen ſhip, which had ſailed into, Amferdam from America, Sep- 
tember 1798, and was captured in her voyage outward in April 


1799, it was contended that the penalty did not attach; that by 


the maſter's evidence it appeared that he was ignorant of the 
fact; that he ſailed in Seprember from a diſtant country, without 
ſeeing any blockading force; that at the time of ſailing outward. 
he met with only that one ſhip, which ſeized him; that no no- 
tification had been made to the Hans Towns, and therefore as 
to them, it,was a blockade exiſtiog de fa#o only, of which the 
maſter might be allowed to plead bis ignorance ;. that the penal 
conſequences of a notification given to one pccber, did not affect 
the ſubjects of another ſtate that had not received any notifica- 
tion z—it was prayed that the claimant might be allowed. ta 


prove the bona fide ignorance of the maſter, and that no noti- 


fication had been made of the blockade of TO to the Hans 
Towns, 

Court, — This ſhip is proceeded againſt on account of having 
broken the blockade of Am/erdam. The Court has often decided 
that egreſs is as much a breach of blockade as ingreſs, if it be 
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ſeized in the act of entering the port of Havre in pu- 


done frauduleutly. The notification was made to different go- 


vernments of Europe on the 11th of June 1798, this ſhip failed 
in from America in September of that year ignorant of the fact; 
but 


The 
NsrTynvs, 


—— — 


Jab x8th, 
1799. 


As to the circumſtances of this particular caſe, at Amferdam, it mul 
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viduals of that nation; it would be the moſt nugatory 

thing in the world, if individuals were allowed to 

plead their ignorance of it; it is the duty of foreign 
| govern- 


n 
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but it by no means follows from that circumſtance that the 
blockade was raiſed, as it might be ſuſpended by accidents which 
would not make it legally ceaſe to exiſt: She proceeded to take 
in a cargo in the months of Nowember and December, and ſails on 
the 24th of April 1799: The offence is, therefore, in the egreſs, 
That no notification was made to the Hars Towns is a ſuggeſtion 
of counſel, which makes no part of the affidavit, I will go fo 
far as to accede to the poſition, that the notification would not 
affet ſuch a caſe from the ſame time, and in the ſame manner, 
as it would affect the ſubjets of thoſe ſtates to whom it was 
directly made. But that it does not affect at any time is going 
too far; becauſe, if a notification is made to the principal States 


of Europe, I think a time would come when it would affect the 


reſt ; not ſo much proprio vigore, or by virtue of the direct act, 
as in the way of evidence, It is the duty of a ſtate to make the 


notification as general as poſſible. But I muſt think, that a time 


would come when a notification to neighbouring powers would 
affect thoſe to whom it was not directly made: From the moment 
that a notification is made to a government, it binds the ſubjects 
of that ſtate ; becauſe it 1s ſuppoſed to circulate through the 
whole country. But ſuppoſe a notification is made to Sei 
and Denmark, it would become the general topic of converſa- 
tion; and it would be ſcarcely poſſible that it ſhould not have 
travelled to the ears of a Bremen man; and although it might 
not be ſo early known to him, as to the ſubjects of the ſtates to 
which it was immediately addreſſed, yet, in proceſs of time, it 
muſt reach him; and muſt be conſidered to impoſe the ſame ob- 
ſervance of it on him: It would ſtrongly affect him with the 
knowledge of the fact, that the blockade was de facto exiſting 4 
Therefore, on theſe grounds, I ſhould hold that although a noti- 
fication does not proprio vigere bind any country but that to 
which it is addrefled, yet, in a reaſonable time, it muſt affect neigh · 
barring ſtates with knowledge, as a reaſonable ground of evidence; 
and I think I do not ſtrain the matter in laying down this rule. 


have 


HIGH - COURT OF ADMIRALTY. 


governments to communicate the information to their 


ſubje&ts,. whoſe intereſts they are bound to protect. 
J ſhall hold therefore that a neutral maſter can never 
be heard to aver againſt a notification of blockade, 
that he is ignorant of it. If he is really ignorant of it, 
it may be a ſubject of repreſentation to his own go- 
vernment, and may raiſe a claim of compenſation 
from them, but it can be no plea in the Court of a 
belligerent. In the caſe of a blockade de facto only, 
it may be otherwiſe, but this is the caſe of a blockade 
by notification; another diſtinction between a notified 
blockade and a blockade exiſting de facto only, is that 


in the former, the act of ſailing to a blockaded place 


have been a ſubject of general notoriety that the port was 
legally conſidered by the Exgliſb in a ſtate of blockade; and it is 
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impoſſible that it ſhould not have come to the knowledge of this 


man after he came in; it is not to be ſaid by any perſon al- 
though I know a blockade exiſts, yet, becauſe it has not been 
notified to my Court, I will carry out a cargo.“ 1 cannot but 
think that it would have been a very fraudulent omiftion to take 
no notice of what was a ſubje& of general notoriety in the place. 
If it was known to every Dane and Swede, it is impoſſible that 
it ſhould not be known to this man, It is not more likely to 
have been unknown to this veſſel, from the circumſtance of its 
being a Bremen ſhip, when we conſider the particular relation 
which Bremen bears to the Sovereign of this Country, As to the 
affidavit of the maſter, I ſhould receive that with great diſtruſt, 
Maſters have a direct intereſt to raiſe the blockade as ſoon as 
poſſible; therefore their affidavits come with a dead weight about 
them, that muſt very much fink their credit whenever they are 


produced. I hold that the mafter muſt have known of the 


blockade, notwithſtanding he and his men ſwear they did not; 

and therefore that the ſhip is penally liable to confiſcation, 

Ship condemned — Cargo ordered to ſtand over—Maſter's 
private Adventure reſtored. 
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zs ſufficient to conſtitute the offence, It is to be pre- 
ſumed. that the notification will be formally revoked, 


and that due notice will be given of it; till that is 


done, the port is to be conſidered as cloſed up, and 


from the moment of quitting port to fail on ſuch a 
deſtination, the offence of violating the blockade is 
complete, and the property engaged in it ſubje& to 
confiſcation: it may be different -in a blockade 
exiſting de facto only; there no preſumption ariſes as 
to the continuance, and the ignorance of the party 

may be admitted as an excuſe, for failing on a | 
doubtful and proviſional deſtination, But this 1s a 
caſe of a veſſe] from Dantzick after the notification, 
and the maſter cannot be heard to aver his ignorance 
of it. He ſails: till the moment of meeting Admiral 


Duncanꝭs fleet, I ſhould have no heſitation in ſaying, 


that, if he had been taken, he would have been taken in 
delicto, and have ſubjected his veſſel to confiſcation 
but he meets Admiral Duncan's fleet, and is ex- 
amined, and liberated by the Captain of an Engliſ 
frigate belonging to that fleet, who told him that he 
might proceed on his deſtination, and who, on being 
aſked; Whether Havre was under a blockade? ſaid 
« It was not blockaded,” and wiſhed him a good 
voyage. The queſtion is, In what light he is to be 
conſidered after receiving this information? That 
it was bena fide given cannot be doubted, as they 
would otherwiſe have ſeized the veſſel; the fleet muſt 
have been ignorant of the fact; and I have to lament 
that they were ſo: When a blockade is laid on, it 
ought by ſome kind of communication to be made 
known not only to foreign governments, but to the 
King's ſubjefts, and particularly to the King's 

| cruizers; 
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eruizers; not only to thoſe ſtationed at the blockaded 


port, but to others; arid eſpecially conſiderable fleets, — 
that are ſtationed in itinere, to ſuch a port from the. 


different trading countries that may be ſuppoſed to 
have an intercourſe with it. Perhaps it would have 
been ſafer in the Engliſh Captain to have anſwered, 
that he could not ſay any thing of. the ſituation of 
Havre; but the fact is, (and it has not been con- 
tradicted,) that the Britiſh officer told the maſter 
« that Havre was not blockaded,” Under theſe cir- 
cumſtances I think, that after this information he is 
not taken in deliffo. I do not mean to ſay that the 
fleet could give the man any authority to go to a 
blockaded port; it is not ſet up as an authority, but 
as intelligence affording a reaſonable ground of belief; 
as it could not be ſuppoſed, that ſuch a fleet as that 
was, would be ignorant of the fact. 

From that time I conſider that a ſtate of innocence 
commences ; the man was not only in ignorance, but 
had received poſitive information that Havre was not 
blockaded. Under theſe circumſtances, I think it 
would be a little too hard to preſs the former offence 


againſt him; it would be to preſs a pretty ſtrong prin- 


ciple rather too ſtrongly; I think I cannot look 
retroſpectively to the ſtate in which he ſtood before 
the meeting with the Britiſb fleet, and therefore 1 
ſhall direct this Veſlel and Cargo to be reſtored, 
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THE JUNO, Baanp Maſter, 


fn was a caſe reſpecting the meaning and effect 


of a licence, granted to an American ſhip to go to 
the ports of the Vie, 


JUDGMENT. 

Sir Wm. Scott. —This is a caſe ariſing. out of the 
blockade of Amſterdam; it is a caſe of an American 
veſſel coming from Amer ica without any knowledge 
of the blockade of Amſterdam, and bringing a cargo 
for that port; ſhe came to Falmouth, and then, 
finding that the port of Amſterdam was under 
blockade, ſhe petitioned for a licence, and obtained 
one from this government, and, as I underſtagd 
the maſter through the whole of his depoſitions, 
« g licence to go to Amſterdam.” This he ſtates 
in ſtating his difficulties, and the means he took to 


relieve himſelf, The application was * for leave to 


export to the Vlie, Embden, or Rotterdam; but the 
terms of the permiſſion are an enlargement of his 
petition, for they are © to the ports of the Vlie, 
Embden, Rotterdam, or elſewhere,” Whether the pe- 
tition was an impoſition, and framed with a deſign of 
deceiving government, will appear on the enquiry 
which has been directed to be made. If the petition 
was in the uſual form, and if the licence was under- 
ſtood by thoſe who grantad it to permit exportation 


to Amſterdam, it will clear up that part of the caſe; 


as to any opinion that I can form, I own, that al- 


though the licence is expreſſed in this general way, 


te the ports of the Vlie, I cannot but think that it 
muſt have included Amſterdam, which is one of thoſe 
ports; for it is not to be ſuppoſed but that they would 

intend 
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intend to grant the licence in a natural and intelligible 
form, and not ſo as to keep the parties in the dark 
as to its extent. But it is argued, that, allowing it to 
have been properly obtained, it was not properly uſed; 
becauſe it was at any rate a licence to go to Anſter- 
dam through the Vlie paſſage, whereas this veſſel was 
taken entering the Texel; and that there might be 
many reaſons for making the diſtinction in the licence, 
and therefore that it ought to be ſtrictly obſerved. 
Now having heard it conſtantly argued, and having 
myſelf adopted the interpretation, that the blockade 
extended to one paſſage as well as to the other, and that 
the whole Zuyder Zee was ſhut up; I ſhall not go 
back again and reſtrict this interpretation, and ſay it 
is confined to one paſſage only. I ſhall hold e converſo, 
that if a licence is given to go through the Vie, it is 


not ſubſtantially violated by going through another 


paſſage, unleſs it is ſnewn to me that it contained 
ſome ſpecific prohibition as to other paſſages : ſup- 
poſing it to have been honeſtly obtained for Amſter- 
dam through the 7lie, I ſhall not hold it to have 
been a material deviation to go another way, unleſs 
ſome ſpecial prohibition, or unleſs ſome ſpecial in- 
convenience 1s ſhewn, which the party was bound to 
take notice of, 

It has been truly ſaid, that a licence is a thing 
frifti juris, a privilegium, which a man does not 
poſſeſs by his own right, but that it is conceded to 
him as an indulgence, and therefore, that it is to be 
ſtrictly obſerved, At the ſame time, I am to re- 
member, that this is a licence to relax a right which 


bears pretty hardly, though juſtly, on other countries, 


To ſhut up the ports of a country, and exclude neutrals 
from all commerce with it, is a great inconvenience 
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upon them, alchough i it is one to which they are bound 
to ſubmit; for there is no one principle of the law 
of nations better eſtabliſhed, than that a belligerent _ 
has a right to impoſe a blockade on the ports of his 
enemy ; it may be incommodiovs to others, but, if 
there is any ſuch thing as a law of nations, I hold this 
principle to be as firmly eſtabliſhed from the earlieſt 
times, and by the. general practice of mankind, as any 


one law whatever: it is, however, a harſh right, and 


though a licence is a privilege, I am not diſpoſed to 
apply that expoſition in the ſtricteſt manner to a 
blockade, but rather think that licences in ſuch a caſe 
are to be favourably regarded, and that it imports the 
good faith and honourof the government which grants 
them, not to preſs the letter too rigorouſly, I will 
go farther, and ſay that if I was convinced that there 
had been an honeſt miſtake on ſuch a matter ; if there 
appeared nothing inſidious, nothing more than a 
miſapprehenſion on the part of the neutral maſter, I 
ſhould not apply too ſtrictly, the maxim ignorantia 
juris non excuſat, againſt a foreigner miſtaking the 
exact meaning of a licence of another country; and 
in ſo doing ſhould perſuade myſelf that I did no more 
than what an equitable regard to the honour of the 
country which granted ſuch a licence muſt be ſuppoſed 
to require. 

The licence is, © To carry a cargo to the ports of 
the Vlie or elſewhere,” with ſeveral proviſions, amongſt 
which there certainly is no proviſo that ſhe ſhall come 
out again; but that is a benefit incidental to the licence, 
and inſeparable from it; for it cannot be imagined 
that the was to go there, and be ſhut up and incar- 
cerated, and become herſelf an object of the blockade. 
A ſhip that has entered previous to the blockade may 

| retire 
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retire in ballaſt, or taking a cargo that had been put 
on board before the blockade; this is the diſtinction 
which I have held, and ſhall hold, till I am corrected 
by a Superior Court. The licence is filent on that 
point; but having ſaid, that if I was convinced the 
party acted under an honeſt application of his licence, 
though erroneouſly, I ſhould think him entitled to the 
moſt liberal interpretation, it will be proper for me to 
conſider what the man did, that I may ſee, ſuppoſing 


that there has been a miſtake, whether it was a miſ- 


take of honeſt conduct, purely erroneous and innocent; 
thinking, that, if it is ſo, it would be ſufficient for the 
preſent caſe, The maſter takes the returned cargo 
on board, and comes to a port of this kingdom, and 
ſolicits the protection of a convoy, acting as openly 
and with as little concealment as poſſible ; there is 
nothing in the res geſta on which the imputation of 
fraud can be fixed. Is there any thing in the licence 
to inſtruct him, that he was not at liberty to take a 


cargo, or to act as if the blockade was, in regard to 


him, entirely relaxed ?. If ſo, he would be bound to 
take notice of it; but I ſee this diſtinction, which 
might reaſonably affe& the mind of a man going in 
under ſuch a licence he goes in under the direct 
authority of the belligerent, and might ſuppoſe his 
privilege more extenſive than that of a neutral veſſel 
previouſly there. A neutral has no right to ſay, I 
am here accidentally, and therefore I have a right to 
take out a cargo notwithſtanding the blockade; but 
this man goes in with a permiſſion, which takes off, 
as to him, the firſt and primary object of the blockade, 
the prohibition of raking in a cargo; and I think 
he might conceive himſelf to be entitled to be diſtin- 
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guiſhed from the ordinary caſe of other neutrals pre- 
viouſly there. If any inconvenience is likely to 
ariſe from this; if government did not mean that his 
licence ſhould have this effect, it might have been 
diſtinctly expreſſed; the proviſo might have been 
inſerted, that he ſhould not bring a cargo away; and 
then all perſons would ſee a clear path before them, 


and know how to conduct themſelves in this very de- 
licate ſituation, | 


On the legal effect of ſuch a licence, it is not neceſ- 
ſary for me to determine. I ſee no fraud in the 
interpretation of this licence, and if it turns out that 
this was the form in which licences were uſually 
granted, I ſhall not think myſelf warranted to ſay that 
this man was guilty (if guilty at all,) of any thing 
more than an innocent miſapprehenſion; and in a 
matter, in which I ſhall hold ſuch a miſapprehenſion 
to carry no conſequences of penalty after it. 


Juby 24th, 1799. This caſe having ſtood far in- 
quiry, as to the uſual form of granting licences, the 
King's Advocate ſaid, he had obtained no particular 
information, but that after what had fallen from the 
Court he did not mean to preſs the matter any farther, 

Ship reſtored. 


| | 


In the ſame Caſe, 


On the hearing as to the cargo, July 25, 1759, the 
King's Advocate contended—T hat it muſt goto farther 
proof, unleſs all the rules of practice were broken 
down ; that goods ſhipped in the' enemy's country 

were 
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were to be conſidered prima facie as the property of 
the enemy, and could only be taken out of that pre- 


Iv | 


ſumption by fair and unbiaſſed evidence, and not Th 5g, 
1799 


from evidence ſupplied only from the enemy: That 
the bills of lading and atteſtation in this caſe were of 
the latter deſcription, put on board by the enemy 
ſhipper ; whilſt the maſter, who was always expected 
to verify his papers, to the 12th Interrogatory ſays 
only, “ that the laders of the cargo were Hollanders ; 
and farther he cannot depoſe.” 

On the part of the claimant, Laurence argued— 
That if farther proof was to be required in this caſe, 
it would be impoſſible for owners of cargoes put on 
board carrier ſhips, to obtain reſtitution in any caſe 
on the original evidence; as a carrier maſter could 
not be fo particularly acquainted with the ſeveral 
owners, or know anything of their courſe of trading, 
ſo as to enable him to ſwear to their property; that 
the bill of lading expreſſed account and riſk, and 
there was an atteſtation of property on board; and 
that the maſter, ſwearing to the 13th and 27th inter- 
rogatories, *©* that all his papers were true, and that 
he knew of nothing to affect their credit,” did in effect 
afford a ſufficieat verification, 


JUDGMENT. 

Sir Wm. Scott. The preſent application to the 
Court is to diſmiſs a cargo taken on board in Hol- 
land, on the ground that the proof in the caſe is ſuf- 
ficient according to the practice, or what ought to be 
the practice of this Court. I preſume it will not be 
contended, that no proof is neceſſary in the caſe of a 


cargo taken on board in the enemy's country; and 
9 where 
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where there is 10 proof ariſing from the documents 
or the depoſitions, - the Court is not to conſider fo 
much what that proof ought. to be, as what is re- 
quired by the practice of the Court; for I ſit here, 
not as a legiſlator, but to adminiſter the law'that I 
find exiſting: If a reform is neceſſary, it muſt be 
ſought elſewhere; The Court is neither to make 
lan, nor apologiſe for it. 

The rule is, as I have always dead] it in the 
Court of Admiralty, that papers by themſelves prove 
nothing ;—they are a mere dead letter, if they are 
not ſupported by the oaths of perſons in a ſituation 
to give them validity, Thoſe who look back to the 
elaborate expoſition of the proceedings of our Courts 
of Admiralty, in the anſwer to the Pryſian Memorial, 
will find this to have been laid down as a funda- 
mental poſition, ce that the maſter muſt verify his 
papers.” It is true that, in the caſe of a carrier maſter, 
it may be expected that the verification ſhould be 
leſs poſitive, than where he is himſelf the agent; but 

this is expected, that he ſhould depoſe at leaſt that he 
believes the cargo to be as aſſerted in the claim; leſs 
than that I never remember to have been accepted in 
any caſe; — and if it were neceſſary for me to apolo- 
giſe for the rules which J find eſtabliſhed in this 
Court, | think this might be vindicated on every 


principle of reaſon and Juſtice. When a cargo is 


taken on board in an enemy's port, and that port 
blockaded, (which is a circumſtance of ſorne weight, 
as affording a greater temptation to fraud,) if the 
maſter is not required to ſay even that he believes the 
property to be as claimed, it would open the door to 
every ſort of abuſe; But it is ſaid, the maſter does 


ga 


FiGH COURT OF ADMIRALTY. 


go this length, in ſwearing “ that all the papers are 


true,” and that this amounts to a verification of the 
property —ſo he does, if you take that part of his 
depoſition ſubſtantively, and apart from the reſt ; 
but looking to other parts, and finding, that when he 
is aſked on the 12th interrogatory, what he knows 
or believes ? (for he is examined to his belief,) he can 
depoſe nothing, and that he has no belief, it is impoſ- 
ſible to ſay that this man's depoſition confirms the 
papers, in the manner in which it is neceſſary that 
they ſhould be ſupported. It is ſaid there are other 
papers which ſupply this defe&t,—the atteſtations of 
the laders before the American Conſul, What autho- 
Tity has an Amerigan Conſul to adminiſter an oath to 
Dutch ſubjects? Such papers can hardly be taken as 
ſworn documents, or if they were, they come only from 
the Dutch ſhippers, the very perſons, who, if there 
is any fraud, have been the contrivers of it, Under 
ſuch circumſtances, Can it be reaſonably or candidly 
addreſſed to che Court to reſtore this cargo imme- 
diately and without farther proof ?—This ſhip goes 
under licence to a blockaded port, with a cargo ad- 
dreſſed to one ſet of merchants anly—here are various 
parcels for a variety of different perſons, the maſter 
evidently knowing nothing of the matter, and there 
being no proof but from the Dutch laders; I muſt 
ſay that I am not ſatisfied ; the rules of the Court re- 
quire farther proof, and I feel that it is a rule which 
] could not relax without relaxing the eſſential de- 
mands of juſtice. 

Arnold prayed freight and expences for the ſhip ta 
be a charge on the cargo, 


Court, 
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- > Court. am of opinion that the maſter is entitled 
co his freight and expences on two grounds; if he 
Jie ast, had taken no Cargo, he would not have been liable 
to be ſtopped; and ſecondly, having received this 
cargo ſo improperly documented on board, he would 
have been liable to have been ſtopped on that ac- 
count, although he had not been coming from 2 

blockaded port. 


Freight and expences * and to be a charge 
on the cargo. 


Fuly 19th, THE HURTIGE HANE, Danr Maſter. 


1799- 


| Breachofblock- TY was a caſe of a Daniſh ſhip taken in the act 
— ns, of entering the Texel, April 1799, having failed 
aſferted diftres; from a port in Barbary, with an afferted original 
deſtination to Hamburgh, February 15, 1799. 
It was prayed that the Court would Þermit a proteſt 
of the maſter to be read, in which it would appear, 
bs that he was under the neceſſity of going into the 
Texel from' diſtreſs and want of water ; and that bis 
crew roſe upon him, and inſiſted that he ſhould go 
into ſome Dutch port. 

Court.— This ſhip was found in the act of entering 
the Texel, a fact by no means indifferent, but highly 
criminal, primd facie at leaſt, and requiring a very 
ſatisfactory explanation. It is uſval to ſet up the want 
of water and proviſions as an excuſe; and if I was 
to admit pretences of this ſort, a blockade would be 

nothing 
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nothing more than an idle ceremony. Such pre- 
tences are, in the firſt inſtance, extremely diſcredited 
on two grounds — that the fact is ſtrongly againſt them, 
and that the explanation is always dubious, and liable 


to the imputation of coming from an intereſted. 


quarter. I am not deaf to the fair pretenſions of 
human teſtimony, but, at the ſame time, I cannot ſhur 
my ſenſes againſt the ordinary courſe of human con- 
duct; I will not ſay that caſes of neceſfity may not 
occur that would afford a ſufficient juſtification ; and 
] add, that if the party can ſhew that they were under 
any great neceſſity, and that, for four or five days 
before, they could get into no other port but the 
Texel, I would certainly admit ſuch an excuſe, ſo ſup- 
ported. But if they cannot do this, and unleſs it is 
proved, that in coming up the Channel there was no 
other port either Engliſh or French, but the interdicted 
port of Amſterdam into which they could put, I ſhall 
reject the apology. 

The proteſt of the maſter, the mate, and cook 
was admitted to be read, which ſet forth © Their 
© voyage to Saffee in November; that, during the time 
they lay there taking in a cargo, they ſuffered much 
© by bad weather, and were ſeveral times driven out to 
© ſea; that on the 15th of February having com- 
* pleted their lading, the bad weather increaſing, 
© they were obliged to cut their cable and. proceed 
© on their voyage, leaving the anchor buoy and 
© cable behind them; that on the 25th the wind 
© blew very hard with a heavy ſea; that the ſea broke 
over their veſſel, and forced the ring-bolts from 
© out the deck, waſhed away the quarter-boards witn 
© two water caſks, and did a great deal of other da- 

mage; 


125 | 
The 
HuzTicE 
HaANE» 


__—wm—— . 


July ich, 
1799. 


CASES DETERMINED IN TEE 
© mage; that on the 16th day of March they met 


with another heavy gale of wind, which obliged 
© them to lie to under their lower ſails, that the 
© foreſail and ſchooner ſail were blown out of the 
© ropes, and they were obliged to cut them away and 
© bend new ones; that the ſea was ſo great it made 
a free paſſage over the veſſel, which cauſed her to 
© Jabour and ſtrain very much, and ſhe proved fo 
leaky, they were obliged to keep the pump con- 
tinually at work ; that on the 21ſt day of March they 
moved the cargo to find out the, leak which was at 
the bottom of the ſhip near the foremaſt, and after 
cutting away the inſide planks they fortunately found 
and ſtopt the leak ; that on the 23d they ſaw Scilly, 
and on the 28th paſſed Dover, and next day the 
weather was very bad with ſnow and froſt; that on 
the 2d of April they arrived off Yarmouth near the 
ſands, the wind then blowing a hard gale at eaſt; 
that they were obliged to ſer all the fail the veſſel 
could carry, in order to clear the ſands; that on the 
5th their topſail was blown away, and the wind was 
ſo violent that they were obliged to cut away the 
jib, and the ſhrouds and deck were covered with 
ſnow and ice, and it was with great difficulty they 
could work the veſſel, and next day all the crew 
came to the maſter and told him, as they were m 
want of proviſions and water, (they having been 
under ſhort allowance for ſome time,) and the ſaid 
veſſel wanted repairing, that they deſired him to 
proceed to the neareſt port, and if he did not they 
would take the command from him ; that he was 
under the neceſſity of complying with their requeſt, 
and accordingly ſteered for Holland.” 


Court. 
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Court.—I have now heard the proof brought in, The | 
and I am to determine whether it comes up to the teſt Haxz. 
which I have laid down, and to which I ſhall certainly —— 
adhere, that nothing but an abſolute and unavoidable "Iz | 
neceſſity will juſtify che attempt to enter a blockaded 
port; conſiderations of an inferior nature, ſuch as 
the avoiding higher fees, or light difficulties, will not 
be ſufficient—nothing leſs than an unavoidable neceſ- 
fity which admits of no compromiſe, and cannot be 
reſiſted, will be held by me to be a juſtification of this: 
offence. 

The maſter ſails under a W of the blockade, 
being affected with the general notification of the 
preceding year; on the 28th of March they paſſed 
Dover, on the 2d of April they were off 7armouth; but 
although the proteſt is made to juſtify the maſter from 
barratry and the crew from mutiny, and does there- 
fore, I muſt preſume, contain all facts neceſſary for 
that purpoſe, I do not ſee that it is flated that they 
were going into Tarmoutb. If on the 3d of April there 
is ſo much want of water and proviſions as to compel 
them to go into the interdicted ports of the Texel, 

Why not go to the open and permitted port of Zar- 
mouth on the 2d of April? It is not alleged that the 
diſcovery of ſuch a want was firſt made on the 3d on 
the next day, the weather becoming more violent, 
the crew came to the maſter and inſiſted on going 
into the neareſt port on account of want of water and 
proviſions; a third excuſe is thrown 1n, that the ſhip 
wanted repair; but this is not mentioned in the de- 
poſitions, and it appears not to have been a very preſſ- 
, ing want, as the ſhip came afterwards back to England 

without difficulty; they inſiſted on going into the 
. neareſt 
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neareſt port, ſaying, that they would otherwiſe take the 
command from him. It does not appear where this 
happened, nor is it ſtated that the crew inſiſted on 
going to Amſterdam, The maſter ſhould have ſaid, 
te the Texel is ſhut up, I will go to any other port :” 
He does not ſeem to have felt this neceſſity in an 
equal degree with the reſt of the crew; as he re- 
preſents himſelf © to have been forced in reluctantly.“ 
What was there then to carry him to this one in- 
terdicted port only? or what reaſon was there that he 
could find no other than this, either a little to the 
north or ſouth? Is there that inevitable neceſſity which 
is required ? If ſuch pretences as this were to be ad · 


mitted, I know very well, that no one caſe would 


come unprovided with an excuſe. I ſhall condemn 
this veſſel; if the parties think themſelves aggrieved, 
they muſt take the benefit of another Court. 
| Ship condemned. 
On epplication for the maſter's private adventure, 
Court.—Stritly ſpeaking, perhaps it ought not to 
be granted in this caſe; but as I wiſh to ſhew this 
deſcription of men every degree of indulgence,” I ſhall 
recommend it to the captors to conſent to it. 


— — 


THE WELVAART VAN PILLAW, 
BoTTER Maſter, 


His was a caſe of a Pruſſian ſhip, —_ April 
1799 off Dungeneſs, and proceeded againſt for a 
breach of the blockade of Amferdam, having failed 
from thence wich a cargo in March, | 


For 


= 
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an affidavit offered by the party, to ſhew the igno- Vas Prawe 


rance of perſons at Amſterdam, as to the blockade of ©- 
that port, till the ſecond notification“ was publiſhed 
there 12th April 1799; but as the Court had de- 
| termined that It ſhould conſider the notification of 
June preceding to be ſtill in force till it is recalled, 
it was unneceſſary to mention that affidavit farther 


than to form a ground of exception on appeal. It was 


farther ſaid, that the matter of the affidavit was aided 


— 

Ju wud, ® 

1799 | 

* Vid. infra. 
p · 131. 


by the circumſtance of the capture not having been 


made by any blockading force, nor near the mouth 
of the port, which raiſed a ſtrong preſumption that 
the blockade was not actually kept up; that the rule 
which the Court had laid down reſpecting the con- 


tinvance of à blockade by notification, applied to 


neutral ſtates and ſhips going in; that in reſpect to 
ſhips coming out of a blockaded port, the nature of 
a blockade prevented veſſels lying there from having 
any other notice than the fact; and that, if the actual 
blockade was not kept vp in force, they had no other 
reaſon to preſume a continuance, and were not in 
adelifo for coming out as this veſſel did, when there 
was no ſhip lying near the port to prevent her, 


JoDcMENT, 
Sir Wm. Scott. —There ſeem to be two grounds 


on which ſomething of an indulgence is claimed in 


the preſent caſe, It is ſaid that it was not a matter 
of notoriety in Amſterdam that the blockade was 
{till continued; that a notification is addreſſed to 


neutral ſtates, and therefore that a ſhip in the block-. 


aded port may plead ignorance, But I am to re- 
member that this is not a Dutch ſhip but a Pruſſian 


VOL, 1I, K | ſhip, 


WIIVAARAT 
VAN PITTAw. 


® Joh ugth, 


| 


C486 DETERMINED IN I 


ſhip, and that it was the duty of the Pruffian govern- 
ment, having received the. public notification many 
months before, to have communicated. it to their ſub- 
jects in different ports. Another circumſtance on which 
exemption is prayed, is, that ſhe had eſcaped the interior 
circumvallation, if I may ſo call it, that ſhe had ad- 
vanced ſome way on her voyage, and therefore that ſhe 
had in ſome degree made her eſcape from the penalties, 
I cannot accede to that argument; if the principle is 
ſound, that a neutral veſſel is not at liberty to come 
out of a blockaded port with a cargo, I know no other 
natural termination of the offence but the end of that 
voyage. It would be ridiculous to ſay, if you can but 
get paſt the blockading ſorce, you are free: this would 
be a moſt abſurd application of the principle. If that 
is ſound, it muſt be carried to the extent that 1 have 
mentioned ; for I ſee no other point at which it can be 
rerminated, [Vide Binkerſ. Q. J. P. lib. i. ch. 1 1. (a)] 
Being of opinion that the principle is ſound, I ſhall 
hold, that if a ſhip, that has broken a blockade, is 
taken in any part of that voyage, ſhe is taken in de- 
lio,,gnd ſubject to confiſcation. 


(a) Bynterſpoel is commenting on the order of the States 
General, 1630, in theſe words: In tertia ſanQiione eleganter dif- 
tinctum eſt, in quem portum naves exeuntes fuerint compulſa, ut 
nempe in ipſo atu deprehenſæ videantur, nam ſi in eum portum 
in' quem deflinarant, pervenerint, abſolutum iter intelligitur, & 
ceſſat publicatio. Sed ait disjunctim, © gar eigen of daar de rey/e 
gedeftineert wa,, de quorum ſenſu, & jors, dubitari poſſet: Sane 
ſi proprius portus, et in quem deſtinatum erat, iidem ſint, res 
quidem caret omnidubio: Sed ſi Anglus, qui ex Flandria deſtinarat 
in Daniem, in portum Anglicum compellatur, & enavigans, iter 

ſuum proſecuturus, deprehendatur, antequam portum Danicum 
ſubietit, mihi quidem in 1tinere & ipſo actu videretur depre- 
hendi, nec quicquam iaterefſe portus proprius ſibi, nec ne, quem 
ante ſubierat, ſi non iter, quod inſtitutum erat, plane füerat 
firitum. 
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THE JONGE PETRONELLA, Kaus Maſter. 
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por tts of the Unit= 


T* 1s was a caſe of a Daniſh ſhip which had failed Plockate of the | 


from Rotterdam on the 28th March 1799, and 


ed Provinces, 
21ſt March 


was pr oceeded againſt for a breach of the blockade of 1799: Time for 


the ports of the United Provinces, notified to foreign * 
miniſters on the 21ſt March, and inſerted in the 
Gazette on the 26th. March 1799 (4). f 


Court. There ſeems to be no queſtion made as to 
the property of the ſhip; I do not think a week is 
ſufficient time to affect the parties with a legal know- 
ledge of this blockade, I ſhall therefore reſtore this 
veſſel, - ' Cargo reſerved. 


(a) Downing Street, March 2t, 1799. 

& The King has been pleaſed to cauſe it to be fignified by the 
Right Honorable Lord Grenville, His Majeſty's Principal Secre- 
tary of State for Foreign Affairs, to the Miniſters of Neutral 
Powers reſiding at this Court, that the neceſſary meaſures having 
been taken by His Majeſty's commands for the blockade of the 
ports of the United' Provinces, the ſaid ports are declared to be 
in a ſtate of blockade, and that all veſſels which may attempt to 
enter any of them after this notice, will be dealt with according 
to the principles of the law of nations, and to the ſtipulations of 
ſuch treaties ſubſiſting between His Majeſty and Foreign Powers, 
as may contain proviſions applicable to the caſes of towns, places, 
or ports, in a ſtate of blockade.” 


K2 


oramunication, 


1342 


Fuly 236, -- 
1799. 


Proceeds af ale 
leſs than amount 
of original value. 
Compenſation | 
not allowed, in 
caſe of juſtified 

* ſeizure; and 
conduct not im- 
peached. 


' 


CASES DETERMINED N THE | 


THE TWO SUSANNAHS, Basen Mallet. 


P. was a caſe on a prayer for compenſation in 
value, for a cargo taken on board a Daniſb ſhip, 
reſtored on farther proof 17th July 1799, on a ſug- 
geſtion that the amount of the proceeds was con - 
fiderably leſs than the original value. 
Court, —This j is an unfortunate caſe ; the Court is 
very deſirous that full Juſtice ſhould' be done to the 
claimants, but the cargo is not equal to it; there is 
no queſtion about the ſeizure, — that is juſtified by 
the order for farther proof: The queſtion is then, 
Whether the captors have acted fo irregularly as to 
make themſelves liable? It is ſaid that it was very 


deſirable that the cargo ſhould be brought here, and 


that it has been expoſed to accidents by carrying it 
elfewhere. It was however carried to Legborn, where 
there is a ſtanding commiſſion of the Admiralty 
Court. It is ſaid, that loſs has been occaſioned by 
ſelling it too early. Perhaps it might have been 
better if they had waited ; but there is no ſuggeſtion 
that the ſale was made for any ſiniſter purpoſes, or 
in any manner injurious to the property. Under theſe 
circumſtances, I cannot think that the captors are an* 
ſwerable for more than the proceeds, it not beiag 
ſhewn that they have conducted themſelves otherwiſe 
than with fair intentions, 


HIGH COURT OF ADMIRALTY. 


THE PACKET DE BILBOA, 
| DepucnrETa Maſter. 


H1S was a Caſe of a claim of an Zxglif houſe, 

for goods ſhipped on board a Spaniſh veſſel, by 

the order of Spaniſh merchants, before hoſtilities with 

Spain, and captured December 1796, on a voyage 
from London to Corunna. 


JUDGMENT. 


Sir Vn. Scott,—This is a claim of a peculiar na- 
ture for goods ſent by Britiſh ſubjects to Spain, ſhip- 
ped before hoſtilities, during the time of that ſitua- 
tion of the two countries, of which it was unknown, 
even to our government, what would be the iſſue, 
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lowed —as being 
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mode of Spaniſh 
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between them. There appears to be no ground ta 
ſay, that this contract was influenced by ſpeculations 


on the proſpect of a war, or that any thing has been 
ſpecially done to avoid the riſks of war. It is ſworn 


in the affidavit of the claimant, © That this is the 


conſtant habit and practice of this trade; whether 
it is the practice of the Spaniſh trade generally, or 
only the particular mode of theſe individuals in car- 


rying on commerce together is not material, as the 


latter would be quite ſufficient to raiſe the ſubje& of 


this claim, The queſtion is, In whom is the legal 


title? Becauſe, if I ſhould find that the intereſt was in 
the Spaniſh conſignee, I muſt then condemn, and 
leave the Britiſh party to apply to the Crown for that 
grace and favor which it is always ready to ſhew ; the 
property being condemnable to the Crown as taken 
before hoſtilities, 
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The ſtatement of the claim ſets forth; that theſe 


goods have not been paid for by the Spaniard ;—that 
would go but little way,—that alone would not. do; 


there muſt be many caſes in which Briti/h merchants 


ſuffer from capture, by our own cruizers, of goods 
ſhipped for fortign account before the breaking out 


of hoſtilities. It goes on to ſtate, * That according 


to the cuſtom of the trade, a credit of ſix, nine, or 
twelve months is uſually given, and that it is not the 
cuſtom to draw on the conſignee till the arrival of 
the goods; that the ſea riſk in peace as well as war 


is on the conſignor, that he inſures, and has no remedy 
againſt the conſignee for any accident that happens 


during the voyage.” Under theſe circumſtances, in 
whom does the property reſide ? The ordinary ſtate 
of commerce is, that goods ordered and delivered to 
the maſter are conſidered as delivered to the conſignee, 
whoſe agent the maſter is in this reſpect; but that 
general contract of the law may be varied by ſpecial 
agreement, or by a particular prevailing practice, that 


preſuppoſes an agreement amongſt ſuch a deſcription 


of merchants. In time of profound peace when there 
is no proſpect of approaching war, there would un- 


queſtionably be nothing illegal in contracting, that 


the whole riſk ſhould fall on the conſignor, till the 
goods came into poſſeſſion of the conſignee. In time 
of peace they may divide their riſk as they pleaſe, and 
nobody has a right to ſay they ſhall not; it would not 
be at all illegal, that goods not ſhipped in time of war, 


or in contemplation of war, ſhould be at the riſk of 


the ſhipper. In time of war this cannot be per- 
mitted, for it would at once put an end to all captures 
at fea; the riſk would in all caſes be laid on the con- 

 fignor, 
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ſignor, where it ſuited the purpoſe of protection; on 
every contemplation of a war, this contrivance would 
be practiſed in all conſiguments from neutral ports 
to the enemy's country, to the manifeſt defrauding of 


all rights of capture; it is therefore conſidered to be 


an invalid contract in time of war; or, to expreſs it 
more accurately, it is a contract which, if made in 
war, has this effect; that the captor has a right to 


ſeize it and convert the property to his own uſe ; for 


he having all the rights that belong to his enemy, is 
authoriſed to have his taking poſſeſſion conſidered as 
equivalent to an actual delivery to his enemy; and 
the ſhipper who put it on board during a time of 
war, muſt be preſumed to know the rule, and to ſecure 
himſelf in his agreement with the conſignee, againſt 
the contingence of any loſs to himſelf that can ariſe: 
from capture. In other words, he is a mere inſurer 
againſt ſea riſk, and he has nothing to do with the caſe 
of captuce, the loſs of which falls entirely on the con- 
ſignee. If the conſignee refuſes payment, and throws 
it upon the ſhipper, the ſhipper muſt be ſuppoſed to 
have guarded his own intereſts againſt that hazard, or 
he has acted improvidently and without caution. 

The preſent — of this ſort; it ſtands 
as a lawful agreement, being made whilſt there 
was neither war nor proſpect of war. The goods are 
ſent at the riſk of the ſhipper : If they had been loſt, 
on whom would the Joſs have fallen but on him ? 
What ſurer teſt of property can there be than this? 
It is the trye criterion of property, that, if you. are the 
perſon on whom the loſs will fall, you are to. be con- 
ſidered as the proprietor. The bill of lading very much 
favors this account, The maſter binds himſelf to the 


K 4 — ſhipper, 
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| ſhipper, * to deliver for you and in your na me 
by which it is to be underſtood that the delivery had 


not been made to the maſter for the conſignee, but 
that he was to make the delivery in the name of the 
ſhipper to the conſignee, till which time the inference 
is, that they were to remain the property of the 


ſhipper: as to the payment of freight, that is not 


material, as in the end the purchaſor muſt neceſſarily 


pay the carriage: The other conſideration, Who bears | 


the loſs? much autweighs that, neither does the 
caſe put ſhew the contrary, The caſe put is ſup- 
poſing Spain and Exgland both neutral, and that theſe * 
goods had been taken by the French and ſold to great 
profit, to whoſe advantage would it have been? The 
anſwer is, If the goods were to continue the property 
of the ſhipper till delivery, it muſt have enured to 
his benefit, and not that of the conſignee. To make 
the loſs fall upon the ſhipper in the caſe of the 
preſent ſhipment, would be harſh in the extreme. 
He ſhips his goods in the ordinary courſe of traffic, 
by an agreement mutually underſtood between the 


parties, and in nowiſe injurious to the rights of any 


third party; an event ſubſequently happens which 
he could in no degree provide againſt, If he is to 
be the ſufferer, he is a ſufferer without notice, and 
without the means of ſecuring himſelf; he was not 
called upon to know that the injuſtice of the other 
party would produce a war before the delivery of his 
goods: The conſignee may refuſe payment, referring 
to the terms of the contract which was made when 
it was perfectly lawful; and under what circumſtances 
and on what principles the ſhipper could ever enforce 
pay ment againſt the conſignee is not eaſy to di 


ſcover. 
The 
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The goods have never been delivered in Spain ; they 


were to have been at the riſk of the ſhipper till et 
livery; and this under a perſectly fair contract. I 


muſt conſider the property to reſide ſtill nne | 


Engliſh merchant; it is a cafe altogether different 
from other caſes which have happened on this ſubject 
flagrante bello (a). I am of opinion that, on all juſt 
conſiderations of ownerſhip, the legal property is in 
the Britiſs merchant; that, the loſs muſt have fallen 


on the ſhipper, and the delivery was not to have 


been made till the laſt ſtage of the buſineſs, till they 
had actually arrived in Spain, and had been put into 


(2) In the Noyd: Gedacht, Waalrave, 23d Auguft 1799, which 
was a ſubſequent caſe of a ſmall Dutch fiſhing veſſel, transferred 
to the neutral claimant under a condition to reconvey at the end 
the war, 

The Court.— A ſale made by an enemy to neutrals in time of war, 
muſt be anabſolute unconditional ſale : This transfer is evidently 
done only to cover the property during the war. The veſſel con- 
tinues in the old trade, and is in evety reſpect a Dutch veſſel.— As 
to the cargo, — The value of the property is very ſmall; and it 


would be of very little benefit to any party to ſend the caſe to far- 


ther proof: I muſt therefore diſpoſe of it according to the prepon- 
derancy of the preſent eridence. The maſter, who, I muſt ſay, 
has ſpoken very ingenuouſly, ſays “ that the confignees reſide at 
Dort ; that he believes the laders have an intereſt in the cargo 
now, but that it would become the property of the conſignees on 
the arrival at Dort; and he gives his feaſon for this belief, that 
the lader told him ſo,” —on this authority the maſter under- 
takes to ſwear that he believes it to be property of the perſons 
for whom it is claimed. It has been ſettled by repeated deciſions 
that this will not do—that neutrals ſhould take upon themſelves 
the ſea riſk and danger of the voyage, will not be allowed. In 
oppoſition to what the maſter ſtates, there are only two certificates, 


which do not, I think, meet the point. What is there ſworn may 


be very true; and yet the maſter's acconnt true at the ſame time. 
] am inclined, therefore, ta adhere to the maſter's account; and, 
under it, I muſt condemn. this cargo as Nurch property. 
Ship and Cargo condemned. 
the 
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dhe hands of the confignee ; and therefore T full ds: 
eres reſtitution of the goods to the ſhipper. e Sat 
On prayer that the captor's expences might be 
paid, it was anſwered: that they had already bad . 
benefit of the condemnation of the ſhip, . 
Court. I think there has been a great ſervice per 


Gnnad coche: ſhipper. If the goods had not been cap · 


tured, they would have gone into the poſſeſſion of 
the enemy. The, captor, did right in bringing the 
queſtion before the Court, and he ought by no means 


to be a loſer. —I ſhall not give a ſalvage, but ſhall di- 


Auguſt 15th, 
1799. 


Trade from the 
colonies of the 
enemy. Ship and 
cargo from Ba- 
a uia to Cof en- 
hagen, on ac- 


- . count of Daniſb 


merchants, re- 
ſtored: Effect 
of contraband 
in the 0:1tward 


voyage. 


be a Daniſb veſſel, and coming with a valuable cargo 


rect the expences of the . to be paid out 1 the 
proceeds. 
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THE MARGARETHA MAGDALENA, 
 PazpBorN Maſter, 


Als was a Caſe of a ſhip. and cargo ſeized at 
anchor in $St, Helena, September 1798, on a. 
voyage from Batavia to Copenhagen, on claimed 
for merchants of Copenhagen. © © | 


FJoupcmenT. 
Sir Vn. Scott. — This is Si caſe of a ſhip aſſerted to 


from Batavia to Copenhagen, It is well known that 


the Dutch were reduced to extreme diſtreſs in the ex- 
portation of the very valuable produce of that ſeitle- 


ment ; that circumſtance alone would be ſufficient to 
raiſe a general ſuſpicion againſt a trade of this kind; at 
the ſame time it muſt be acknowledged, that it would 
be ſufficient only to authorize ſearch and enquiry, with- 

| , out 
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out ſubj the, ſhip to any detention for adjudica- 
tion, unleſs the general ſuſpicion was ſtill farther aided 
by other circumſtances ;. it is for the Court to enquire, 
Whether theſe ſuſpicions are ſo aided in the preſent 
caſe? The papers are very foll and circumſtantial, 
and all concur, in deſcribing the ſhip and cargo to be 
Daniſh property; they are ſupported by the maſter, 
who appears to have. been entruſted with a diſcre- 


tionary power to go to Batavia or not, according to 


the reſult of an enquiry that he was directed to make 
at the Cape of Good Hape. It would be difficult, 
therefore, in this caſe to ſay, what ſort of farther 
proof the Court ſhould require if it was diſpoſed to 
order it; the outward voyage was contingent, and not 


abſolutely to Batavia. It does not appear that there 


muſt have been any correſpondence with perſons there, 
for the whole was entruſted to the maſter. It would 
be difficult, therefore, to ſay what the Court ſhould 


The 
MazGazztTEA 


enen 3 


direct to be produced; and this difficulty would 


operate with me as one reaſon againſt making ſu 
an order, unleſs there were peculiar grounds of ſuſ- 
picion to make it neceſſary. _ 

It is certainly an alarming circumſtance | in this caſe, 
that, although the outward cargo appears to have con- 
ſiſted of contraband goods, yet the principal owner 
appears publicly at - Copenhagen, . and makes oath, 
* That there were no prohibited goods on board, 
deſtined to the ports of any party now at war;“ 
the maſter himſelf deſcribes the cargo that he carried 
out as * naval ſtores ;” and on looking into the invoice 
I find that they are there repreſented as. © goods to 
be ſold.” That being ſo, 1 muſt hold that it was a 


moſt noxious exportation, and an act of a very hoſtile 
a character, 


1 0 .. 
? MAGPALENA. 
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character, to ſend out articles of this ae neh 
the enemy, in direct violation of publir treaties, and 
of the duty which the'owhers owe to their o 8. 
vernment. 1 ſHoukd confider it as an act that would 
affect the neutral in ſome degree on this returned 
voyage; for although # ſhip on her return is not liable 
to confifcation, for having carried a catgo of con- 
traband on her ourward voyage, yet it wavld* be 1 
little too much to ſay that aff impreffon is done 
away; becauſe, if it appears that the owner had ſent. 
ſuch a cargo under a certificate obtained on a falſe 
oath, that there was no contraband on board, it could 
not but affect his credit at leaſt; and induce the Court 
to look ver ſerupulouſiy to all the actions and re- 
preſentations of ſuch a perſon. The maſter ſays, 
„That there was not more than was neceſſary for 
the ſhip's uſe;“ but this practice is, even with this 
apology, ſufficiently alarming, becauſe it has appeared 
that other ſhips have been employed in carrying 
naval ftores to Batavia in the fame manner; not 4s 
principal cargoes, but in moderate quantities, under 
pretence of ſtores for the ſhip's own uſe, but which, 
nevertheleſs, were fold, as theſe were on their arrival 
at Batavia; it is apparent that the enemy ay. be 
ſopplied in this mode to a very great amount. b 
What the maſter ſays in another place, is übe 
contradictory to this pretence; he ſays, Thar there 
was not more than would be wanting for another 
ſhip which he had a deſign of purchaſing at Batavia. 
Now, I muſt ſay that it could by no means be al- 
lowed, that neutrals ſhall be at liberty to carry out a 
larger quantity of articles of this nature than are 
wanting for their own ſhip's uſe under a as" 
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of purchaſing. other ſhips; and that when they are 8 
chere, the ipeculation ſhall. he relinquiſhed, and che Er r. 
contraband articles be then ſald ag ſtores in the co — 1 —""Y 
lonies of the enemy. If the ſpeculatn was originally % 
really and n fide engertained, on failure of it, the 
ſurplus ſhould. either be brought back again, or fold 
in ſome neutral port of that quarter of the world ;. 
for neutrals can have no right to carry out double 
ſtores of this deſcription far à contingent purpoſe, 
and then diſpoſe of them to the enemy at their plea- 
ſure. The maſter ſays, That he was authoriſed to 
purchaſe a ſhip;” but there is no appearance of ſuch 
a commiſſion in the papers, nor are there any docu- 
ments relating to it ; the articles were entered in the 
invoice as being for ſale, and the fact has actually 
taken place, that they were ſold at Batavia. The 
owner ſwears that there were no prohibited goods 
deſtined for any of the parties bo at war. It ĩs not 
clear from this expreſſion, whether he meant to (wear 
that it was not for the port, or not for the uſe of an 
enemy; it is à very equivocal term —it was cer- 
tainly going to an enemy's port, and if it was to be 
ſold there, in failure of the ſpeculation of purchaſing 
a ſhip there, it was then for the uſe of the enemy. 
Upon the whole, I think there was great reaſon to 
bring this cafe to adzudication; it was a caſe very 
proper for enquiry, But after all the (enquiry that 
has been made, I am of opinion that the property of 
the ſhip is ſufficiently clear, and chat there is nothing 
pointing to any other than a Daniſb intereſt in the # | 
cargo. If I ſaw on board any thing of the nature 
of what has appeared in ſome other caſes from 
Batavia, I ſhould certainly look a little farther into 

10 a it; 
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it; bot it Abend to mie that the outward ſhiptient 
from Copenbugen was ſent under the management of 
the” maſter to inveſt the proceeds in the produce of 


Batavia.” If the general nature of the tranſattion 
has rendered it liable to ſuſpicion, I can only fay that 


it is a trade in Which it is the duty of neutrals' io 
obſerve a- conduct perfectly circumſpeR, and 
ſiſtent with all obligations of good faith. But = 
under all the circumſtances, ſatisfied that the Property 
is as comin and 1 direct it to be reſtored. 
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T was a caſe of a ſhip a> cs; having been 

ſtopped in a Britiſb port, 17th March 1799, on 
a voyage from Vera Cruz'to _—_— and n 
for merchants of Hamburg. 41 


For the captor, King's Aubocote.—Tbis * 3 | ei 
for a ſhip and a very valuable cargo going from the 
Spaniſh ſettlement of Vera Cruz to Hamburg, on be · 
half of merchants of Hamburg. In the papers there is 
nothing appearing to affect the property of the ſhip and 
cargo; but it is to be conſidered that the claimant in 


+ 
4 


this caſe has been a frequent claimant' during the war, 


and muſt be a gentleman of much experience in 
the practice of theſe Courts; and therefore it is not 
to be wondered at, that all the documents are found. 
regularly in order and prepared; there is, however, 


: 


ſomething i in the character and conduct of the maſter 
in A this buſineſs, that does raiſe a a very reaſonable ſuſ- 
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pieion on this ground of property. When he was 
firſt called upon for his papers he refuſed to deliver 
them up till he had conſulted his corre ſpondent in 
town, and the captors were obliged to take out a 
monition againſt him ſor the purpoſe of obtaining 
them: there is, beſides, ſomething peculiar in his 
character and ſituation; he is a young man of cwenty- 
five years, Who appears to have been engaged prin - 
cipally, before this voyage, in travelling into Spain 
and England, for the purpoſe of acquiring languages; 
he then goes to Hamburg, and without having handled 
a rope, for any thing that: appears, he is made maſter 
of this veſſel, and entruſted with this very important 
commiſſion to the: Spaniſh colonies, —a trade for which: 
he might have had abundant opportunities of forming 
ſecret arrangements in Spain, and in which he is 
more likely to have been employed in fact by Spaniſb 
merchants than for theſe gentlemen of en for 
whom the preſent claim is green. 
Theſe obſervations go to the queſtion of W 
but it is perhaps unneceſſary to agitate that queſtion in 
the preſent caſe, as there is a more important queſtion 
of law involved, on which, it is ſubmitted, this ſhip 
and cargo will be liable to confiſcation. It is ſcarcely 
neceſſary to ſay, that this is the. principle of law that, 
was applied to the colonial trade of the enemy in the, 
war of 1756; and which has never ſince been de- 
parted from by this country: The principle was not, 
as it is ſometimes repreſented, founded on the cir- 
cumſtance of adoption into the, enemy's trade by 
virtue of ſpecial licences or paſſes ; but it reſted on 
the broad ground of interpolition in the trade of a 


belligerent, which had not been before open, Thar 
= ""—_— 
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this is the ſdundation of the law, appears from this 
circumſtance, chat in the courſe oſ that war the uſe of 
licences was laid aſide, yet {till the property taken in 
that courſe of trade was made ſubject to cbn- 
demnation. Another expedient was alſo reſorted to, 
- of ſending the produce to Monte Chriſti, in the firſt 
inſtance, and of taking it from thence, without going 
at all to the French iſlands; but till that was con- 
fidered as an evaſion, and confiſcation ſtill followed. 

That the trade with the Spaniſb colonies was not 
an open trade, and that it was an object of great 
jealouſy and monopoly to the Spaniſb goverument, 
appears evidently from the inſtructions to the maſter 
in this caſe: Ne is firſt directed to obtain à ſpecial 
permiſſion from the Spaniſh government to go ta 
Vera Crux; and, if it ſhould be required of him to 
- Teturn back to a Spaniſh port, he is to repreſent it to 
be impoſſible, becauſe in that caſe they would be 
taken by the Exgliſb; * and he is to uſe every means,” | 
by preſents to the governors, to prevent it; be is to 
uſe his utmoſt endeavours to be allowed to clear out 


for Hamburg, and at worſt to pay the Cadiz duties. 


It appears, therefore, that the danger of capture was 
in view, and an object of chief conſideration with all 
parties; and therefore it is, that this expedient of 
giving bills on Hamburg, conditional on a ſafe return, 
is reſorted to; it is a caſe, thereſore, that comes ex- 
preſsly under the principles, of the war of 1756. 
Theſe are ſound principles and have never been 
abandoned by this country: Circumſtances had oc- 
curred to occaſion an opening of the French colonial 
trade before the preſent war; but the Spaniſh colonial 


trade has ever continued an object of great Realouls/ 
and 
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add has never been opened io foiigh ſhips, and there- 


fore at them the old ptificiple l applies in full forte, 
Fot the! claimants; Arnd and Laurthce—The 
papers on the firſt? | 


application bas been ſo far exphited,” that it is al- 


from any conſeioufneſs*of a ſraudulent caſe ; no im- 
putation therefore ariſes from that eircumſtance that = 
requires any anſwer; As little oceaſion is there to 
vindieate the character of the man from the ſuſpi- 
cions thrown” upon the former part of his hiſtory ; z 
whatever were his engagements in Spain it is not pro- 
deble that they had any connection with this caſe : The 


very dates are ſufficient to refute ſuch 4 charge; he 


lived at Hambury till 1791 his travels into Spain 


took place between that time and 17964 period 


when Spain was in alliance wit us, and when there- 
fore it was not very likely that fraud ſhould have 
deen concerted againſt this country. In 1796 he 
returns again to Hamburg, and jt was not till two 
years after his return that᷑ he ſets out on this voyage 
a very tardy execution truly of any fraudulent trade, for 


I, 
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which he muſt be ſuppoſed to have made his arrange- 


ments long before; there is nothing therefore to im- 
peach the claim, unleſs the principle of law which 
has been ſtarted, can be maintained as applicable to 


this caſe. The practice of the war of 1756 has been 


relied on; and it is ſaid, that although veſſels under a. 
ſpecial licence were condemned as veſſels adopted into 
the enemy's trade, it was not ſolely on the ground of 
the ſpecial licence that this principle was ſuſtained :;— 
but it muſt be remembered that the principle was 
firſt ſet up, to meet the caſes of ſhips ſailing under 
thoſe ſpecial licences, and if it was afterwards extended 

VOL, I, L to 


„ purpoſe, of. .countergQing the fraudulent trade of the 


of evaſion; it did'therefore ſtand principally, and ia 
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to. ſhips .vithour licences, or 49; cargoes uten 


Monte Chriſti, it was merely in proſecution of che ſame 


enemy, which had . firſt. ſhewn-:itlelf under 70 


trivance of theſe ſpecial licences, and of which the 


later practices were but a variation lor the purpoſes 


its origin, preciſely. on the circumſtance of adoption 
by means of theſe licences; and this will ſtill farther 
appear, if it is conſidered that before that period, in the 
war of 1744, {hips taken on a voyage, fon the French. 
colonies, were releaſed beſore the Lords of Appeal. 
But if it were granted that the interpoſition in che 
trade ol a, belligerent, not before open to foreign 
traders, made ſome part of the principle of that wary 
it would not apply to the caſes of this war, for;i in the 
late practice of this Court during this war, there haye 
been a variety of caſes, from the French and Dutch 
colonies, in which the Court has either, ordered farther 
proof, or. reſtored in the firſt inſtance, by no means 
conſidering them, therefore, as concluded by this 
circumſtance, It is ſaid that this has happened from 
a variation of facts only, and that circumſtances had 
occaſioned a general opening of the French co- 
lonial trade before the war—but that is not correct; | 
for the opening of the French trade was not till. four 
days after the declaration of the war by the decree. of 


the Convention; the previous opening having been 
only occaſional, and under a diſcretionary power granted 
tothe governors, for the purpoſe of obtaining ſupplies, 


and preventing the danger of famine—a ſort of re- 
laxation directly tending to ſhew, that they were not 
generally open, and carrying with it a direct refutation 
of the argument, attempting to raiſe a diſtinction for 


the 


| mon courr OF ADMIRALTY. 2 | 
the legality of the French colenial trade, av/arifiog-out WE. . 
of any previous alteration in cheir ſyſtem. It is: ſaid — 

that no ſuch alteration had taken place in Spain but 4 b 
it certainly hadʒ and thaugh the Saniſi colonies had 
not been thrown open ſo ſoon as the French. yetithey 
were opened before the breaking out of hoſtilities 
between this country and Spain, as will appear by the 
order to gur cruizers, in which the trade ſcom the 
Spaniſb colonies is expreſsly mentigned, being gon: 
ſidered evidently, as a trade equally allowable, as the 
trade from the Dutch or . eme and eln = 


4 % 
2 OR 
. 


affords har to the contrary ; and that it comes 
within. the more ſtrict claſs of caſes which occurred 
in 17 565 as there is that ſpecial licence to be 
found in this caſe but there is no ſuch licence on 
board; the King's Advocate relies on the words of 
the inſtructions to the maſter, but they by no means 
import ſi uch a ſpecial licence, nor is there any, trace 
that the perſons engaged in this buſineſs ever con- 
ceived that they were engaging in an unlawful trade. 
The Court has an opportunity of ſecing every thing 
relative to this veſſel, as well with reſpect to her 
outward, as to her homeward cargo. The voyage 
to Vera Cruz js not mentioned as a thing , uncertain, 
nor as a matter of experiment ; there appears to have 
been no heſitation or doubt ia the parties, whether 
they thould be permitted to go to the Spaniſh, co- 
lonies or not, it is mentioned in all the papers as an 
object fully 1 in theic own power ; the inſtruQions are 
given in the moſt unreſerved manner, © That if 
cochineal and indigo were cheap at the Havannab, the 
maſter was directed to purchaſe there; ſpeaking of it 

1 2 as 
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1 trade by meins new io the parties. B 
. —— he could not get any thing-but- ſugar} for whichthe | 
at e6th; veſſel; would be:t6o;ſmall, he was to get a- pilor, und 
9  procesd-to: Pers Cres; taking' particular care rd 
obtain the governor's licences!” but this is perhaps a 
licence necefſary fox any ſhip going there, in che unture 
- of @ 993 Hooſe clearance, and nor to ens in | 


= 25 again, they the eee wp their robe was 
F not a matter of contingency, nor of 3 and 
doubt to che parties. | 

Trappears that'a general proviſo of Sans needs 
was c to return to a ꝓPaniſo port, and that it was u 
great object with the parties to prevent this condi. 
tion; all means were to be uſed to obtain a licence for 
Hamburg, and at the worſt the maſter was to pay the 
Cadiz duties. From this it appears what was the 
motive of this reſtriction that the permiſſion to g0 
to Vera Cruz, is to be taken as a ceremonial to which 
all foreign veſſels, and perhaps all Spaniſb veſſels are 
ſubject, for the purpoſe of ſecuring to the Syaniſõ go- 
vernment this duty; in this caſe the maſter had com» 
plied, and had obtained a certificate, ſtating i in general 
terms that he had paid the royal duties, and pointing 
to no ſpecific favor or indulgence. This is the fair 
import of the licence that is ſpoken of in the in- 
ſtructions; but whatever might be its nature, it Would 
not of itſelf be concluſive aſter the caſe which has 
occurred i in this Court, in which although a bond was 
found on board obliging the maſter to return to France; 
yet notwithſtanding it appearing in evidence on tlie 


"maſter's oath that he did not intend to return to France, 
22 5 but 
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HIGH COUKT OF ADMIRALTY. 
but that he' was «Quatly” going o Gorrenbargh, ht — f 
propetty "wis teſtored.' On theſe grounds, therefore, it 
is ſubthitred}' that this veſſel was found in à trade not 4 ies. > 
unlawful that the-proofs of property are ſull and ſa- * 
tisfaory ; that there being no ground of detention the q 
parties are entitled to reſtitution; but farther, that as 1 
they have ſuſtained great loſs by this feizure, a loſs im- - 
poſed on them without reaſon and without cauſe on their 
fear en to a n I 12 05 


* 
. 


wy F "NA 

Sir Wm. Scatt,—T his vellel was ſeized i in a the —f 
bour of Penzance in Cornwall on a voyage, not diſ. 
puted, from Vera Cruz to Hamburg. It appears 
that the maſter ſhewed ſome reluctance in delivering 
up his papers, or at leaſt in ſubmitting them to in- 
ſpection, which. has been attended with much incon- 
venience to himſelf, as it has furniſhed grounds of 
ſuſpicion and argument againſt him; I do not, how: 
ever, ſee much ground of accuſation againſt him z it 


(a) On a fobſequent diy, Auge / 7, 180d, the demand for com- 
penſation for loſs ſuſtained, owing to the low price of ſales, came on 
to be heard on petition. The principal loſs was ſtated at the differ - 
ence of the prices of the markets of-Hamburgh and Lenden. But it 
was anſwered, that the original prayer on the part of the claimants 
was to bring the cargo from Penzance to London for ſale, —that a with 
was expreſſed by bm to ſell in a private manner, rather than by 
public ſale; and bail was offered to the amount of the invoice price 
only: — This being not acceded to on the part of captors, the pro- 
poſal went off; z and the cochineal was ſold at laſt in London by the 
agent, after reſtitution, In the argument a material queſtion was 
ſtarted, Whether the King, in his office of Admiralty, would be 
ſubje&t to coſt or damages ? But the Court being of opinion that it 
was a caſe of juſtifiable ſeizure, and fit to be brought to adjudica- 
tion, and that the damage which had been ſuſtained was owing to 
the conduct of the parties themſelves, or their agents, diſmiſſed the 
petition without entering upon that point of law. : 


13 is 


miſſion; which a neutral maſter might not very well 
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is not the caſe of a man refuſing to ſubmit to a awful 
cruizer of this country at ſea, but it is 4 caſe of. a 
man coming into a pott, and there meeting a perſon 


claiming as deputy of Lord Mount Edgcumbe Vice 
Admiral of Cornwall, under the ſanction of a com- 


underſtand ; that there was any particular reaſon 


of diſengenuous craft for ſuch a refuſal on his part 1 


do not ſee, as it is admitted that the evidence of the 
property of the ſhip and cargo is complete. The 


deſtination alſo is fully proved; thete could be no 


teaſon, therefore, for withdrawing the papers from 
inquiry ; ſomething has been ſaid reſpecting the cha- 
racter of the maſter, that he is a young man, and had 
lately been travelling in Spain, both founding a ſuſpi- 
cion that he does not ſtand in this trade in the cha- 
rafter of "maſter of a neutral veſſel: but I ſee no 
reaſon why, becauſe he united rather a larger ſcope 
of information, he might not alſo be competently 
acquainted with the navigation of a veſſel: there js 
no appearance here of that ſtrange animal, a captain 
of the colours, or captain of the flag, or any cha- 
rafter of that kind; he travels previouſly to the year 
1796, but this ee does not begin till 1798, and 
1 do not think that his travels are likely to have 
given riſe to any fraudulent proceedings in this caſe; 
J ſhall therefore take the caſe: clear of any objection 
of that ſort, and confider it only as. a queſtion of law 
as to the legality of ſuch a trade, Whether a neutral 


| ſhip can lawfully go from her own part in Europe to 


the colony of an enemy, and there lade a cargo: an 


return with it to her own port ? , 


On this point' much has been ſaid on the policy 
and general reaſoning of reſtrifting the trade 0 


C 


* 
* 
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the colonies of the enemy duriug a war; this is a wide 


neceſſary; T ſhall look principally to the King's in- 
ſtructions to his cruizers as the ſafeſt guide for this 
Court to follow all reaſoning on general principles 


dubious nature, not ſufficiently known here, either 


Court, I ſhall think it the ſafeſt method to adhere ro 
the King's inſtructions, and extract from them what 
I conceive to be the meaning of them. * 

The firſt inſtructions were, to bring in all ſhips 
which had been trading with any colony of the 
enemy: but this country afterwards receded from 
theſe directions; and the ſecond orders were, * to 


India iſlands, coming directly from the ports of the 
laid iſlands to any port of Europe. I cannot but con- 
ſider this as an abandonment of the former law, and 
cannot but think that à cruizer taking this inſtrue- 
tion, in conjunction with thoſe which had been given 
before, muſt have inferred, that it was no longer the 
intention of government to bring in, and much leſs 
to confiſcate, cargoes of Weſt India produce, unleſs 


by inſtructions now in force, which direct the bringing 
in of all veſſels laden with the produce of the French 


ports of. ſuch ſettlements to any port of Europe, other 
than the ports of that country to which the veſſel 


that chey ſhall not bring in ſuch veſſels as are coming 
from. ſuch ſettlements to their own ports ; ; but looking 
L 4 a at 


on this ſubject depends much on facts of a very 


to the Counſel or to the Court; and as the ſuperior 
Court has not given any rule for the direction of this 


bring in all ſhips laden with the produce of the Vet 


coming to ſome port in Ezrope: this was followed 


and Spaniſh ſettlements coming directly from the 


* 


6th November 
1793. See 
Appendix. 


$th January 
1794. 


2 5th January 
1 


belongs. It is certainly not laid down in the negative 


A - 
. 
0 ; 
a 


field, into which I ſhall not enter any farther than is 


at the former: instructions, I think it was a ftrong ad; 
acted upon by them; and in this Court, cargbet 


proof of the neutrality. of the propet tg. 


argued, is the ſpecial Jicence' from the Spaniſh go 


nothing in the general terms to direct neutrals to ſoeh 


to except veſſels under this licence, I muſt hold, that 


1 
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monition to cruizers not to bring in fuch ſhips, und 
J believe it has been generally ſo under ſtood and 


| biboght; from Surinam to ports in Euripe to Which 
the veſſels belonged, have been uniſormiy reſtored on 


If then this is ſo intended, On what ground is it 
to be contended, that this ſhip and cargo, being ad- 
mitted to be going to Hamburg, are ſubject to con 
demnation ? The only ground on which it has been 


vernor; and it is ſaid that it was intended only to 
allow the trade to ſuch colonies as were generally 
open, and not to thoſe where a ſpecial paſs is neteſ. 
ſary. . Bur where do I find that diſtinction in theſe 
inſtructions? If it was ſo intended, it ought to have 
been expreſsly inſerted as an exception; there * 


interpretation; it would be, therefore, to operate with 
ſurpriſe upon them, and to miſlead them into a trade 
to their own undoing to put ſuch an interpretation 
ppon the King's inſtructions; unleſs it can be ſhewn, 
that it was the particular meaning of the inſtructions 


it is not in the terms of them to inquire whether they 
are going with a paſs or not ſo ] underſtand them; 
and till I am inſtructed to the contrary by the ſu- 
perior Court, I ſhall ſo interpret them, as importing 
a general permiſſion, and as not affected by the ſpe» 
cial licence, the law being ſimple and univerſal in its 
language, and there being nothing to lead me to think 


that there was any ſuch reſerve in the mind i the 
legiſlature, | 
Bu 


But I am no way ſatisfied, if it were neceſſury for m. 
me to go farther, that there is fuch a licence in this "_ 1 
caſe; the licende ſhould neceffarily be ſuch a one as A e, 

connected irſelf with, the cireumſtances of this Narr,. 
giving permiſſion to a ſhip to go where ſhe would not 
be allowed to go in time of peace. If it was only a 
remiſſion of colonial forms—1 do not think it would - 
be ſuch a licence as could ſupport. the argument _ 
which has been raiſed upon it in this cafe. It has, I 
think, been admitted, and it has oppeured in this daſe 
and others, that the Ha vannab is generally open, 

but that Vera Cour: is the ſandtum ſundorum of the 
Spaniſh ſettlements, and watched with peculiar jealouſy; 
and I am not ſure. that even Spaniſb veſſels do not 
require ſomething of a permiſſion from the govern- 
ment to legalize a voyage from one country to ano- 
ther; — the reference to the Spaniſh governor of the 
Havannab ſeems to have been made as à matter -Y | 
courſe in the ordinary conduct of all trade to Zerg 
Cruz, as a fort of clearance to authoriſe the voyage. 
As to the condition to return to ſome port of Spain, 
which, from his paying the Cadiz duties, it is ſaid, 
might be impoſed upon the maſter, I ſee nothing in 
that which will particularly - affect him, after the 
various caſes from Surinam, in which, although bonds 
had. been given to return to Holland, this Court has 
reſtored, on the maſters making ſatis factory proof 
that they did not intend to comply with the condition, 
and intended to ſubmit to the penal: forfeiture, I 
cannot ſay there is any thing in this circumſtance than 
can ſubject this cargo to confiſcation.” 

Caſes reſpecting the trade of neutrals with the co- 
lonies of the enemy are of conſiderable delicacy; and 
therefore I think it has been properly brought before 
the Court, But I reſtore both ſhip and cargo. 

"a | 
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a was a caſe of a ſhip and e cargo taken * 

February 1799, on "an aſſerted voyage from 
to Hamburg, and claimed for Mr. Bertmam, 
and Meſſrs. e and Co. of St. Thomas, es 


9 f PR. 


J UDGMEN r. , = 
Sir Vn. Scott. The Court has very bende to 
1 that its duty often calls upon it to condema 


the property of neutral merchants on ſome ſtrict prin- 
ciple of law, The circumſtances of this caſe moſt 
effectually relieve it from ſuch concern; for it isa 


caſe that I may ſafely pronqunce to be poiſoned with 


fraud in every vein; and the Court feels a ſatisſac- 
tion in executing that duty which it owes to the 


general intereſt of mankind, in reprobating and ex- 


poſing ſuch practices: The truth of this tranſaction 


cannot be better deſcribed than in the words of one 
of the letters found on board : In ſhort, the moſt 
artful. tricks that can be devifed to elude the enquiries 


of the Engliſb, muſt be put in practice; for they muſt 
not diſcover the real deſtination to Cayenne. That is 
the text,. — and it appears to have been followed up 
with as much zeal and induſtry as could pollibly: be 


exerciſed, = 4 
The firſt point that I ſhall conſider. | is the property 
of the veſſel ; on this great doubts ariſe, by which I 


mean, not arbitrary doubts, but legal and judicial 


doubts; ſuch as muſt make a reaſonable impreſſion 


on every one that attends to the evidence of the 


caſe: as a caſe of ſimple doubt, it muſt be a caſe 


for further proof, It is an American veſſel under the 


name 


HIGH COURT/OP/ADMIRALTY. = gt” 
name of the Lady Walterftarf;i(a' ſiagular name for: Tie 
an Americas: ſhip,) ſaid to have been purchaſed at 1 
New York by Mr. Beckmann, of St. Thomas, ia 17973. W 11 
ſrom whom the purchaſe Was made does not appear, _ 
it is nowhere mentioned in the papers, the maſter. 
knows nothing of it; ſhe might therefore bave be- 
longed to a French owner, or to one of thoſe colo- 
comotive fugitive perſons, whoſe chacaRer, like Mr. 
Beckmann's, it may not be very eaſy to determine. A 
maſter is put on board, of a character no leſs equi- - 
vocal, he is repreſented as a Daniſh ſubject - but 
when at home always reſides at New-York. It may 
be proper alſo to conſider the character of the aſ- 
ſerted proptietor Mr, Beckmann, who was the firſt 
purchaſer, but afterwards transferred a part to Mr. 
Eccbardt; according to the maſter's account he reſides 
at Hamburg, but in fact, we find him every where 
but at Hamburg —he is at New Fork,” at Sr. Thomas, 
at Cayennez Paris, and Rochelle; there is no evidence 
mentioning his connection with Hamburg, but the 
depoſition of the maſter—a perſon certainly not en- 
titled to entire credit, the papers all deſcribe Beckmann 
and Ecchardt as incole bujuſce inſulæ, i. e. St. Thomas, 
under this contradictory evidence, therefore, ſeeing. 
that in the courſe of this tranſaction he appears at 
New York, St. Thomas, Cayenne, Rochelle, and Paris, 
and nowhere elſe, and that the maſter deſcribes him 
as reſident at Hamburg; it would be impoſſible for 
me to pronounce him to be a bona fide reſident mer- 
chant of that place; and the leaſt that the Court could 
do would be to require farther explanation of the 
mercantile ; ſituation of this gentleman; as to the 
other aſſerted 'proprietors in this buſineſs,” their 

national. 


he 
Cat 17. 
— 
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* 
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oath, “ That the deſtination of that voyage was to'Fyw 
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ul! charafter is not impesthed but I cannot 90 
the length contended for, und conſider them as perſom 
fo pure and purged of all poſſible wals Nati as has been. 
repreſented, When I find them appearing beſore'the' 
mapiſtrate at ö. 7Þomus, 1& Aufi 1797; and making 


rinam, and from thence to Hamburgb,” although lam 


ſitisfied in my own mind, that there never was the leaſt 


there took in a cargo for Surinam, but was, in the 
mutiny of his crew. But J obſerve that when they ar 


wann the owner, who was on board; this circumſtancu 


intention of going to Surinam, I cannot think them 
entitled to all the panegyrie that has been | beſtowed! 
upon them; I have ſaid that there vs no intention of 
going to Surinam, and for proof of this I refer to the 
maſter's anſwer to the 7th interrogatory, where be ſayt, 
« That he went from Neu Tork to St. Thomas, and 


courſe of the voyage, forced to go into Cayenne by a 


there; the cargo is immediately fold, and by Mr. Bel. 


is, in my opinion, ſufficient to prove the falſehood of 
the afſerted deſtination to Surinam; why a crew going 
to Surinam ſhould chooſe to force their way into Cas 
Jenne is not very eaſy to conjecture — it is near Surinam 
—a moſt unhealthy place, and what is not in itſelf very 


; attractive, without ſome ſpecial reaſon to neutrals, 8 


very unſettled French colony at this time. But ſuppoſe 
an owner carried in by mutiny and force; the firſt 
ſtep would naturally have been for ſuch an owner 16 
have proceeded in ſome way againſt ſuch delinquents; 
He does nothing of the kind, but immediately ſets 
about ſelling the cargo with all poſſible compoſure 
and activity, and acts throughout like a man ex- 
tremely —_ to Jubmit zo the force put upon bim. 
There 


- 


„ 
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There 45260 mach teaſon to conclude'chgr the whole 
was 4 matter of the ſame contrivance ibut appeals to 


voyage (4), T1000 210 | WT: eben, ot With 
As to the pipens, thay av in ien min 


cated, the paſi is not that: deſeribecd by the maſter, 
he ſays, “It was obtained on 5 bath.“ This in- 


frument does not ſo; deſcribe itſelf, but appente to 


have been granted on the oaths of Exebarut and 


Bectmann, therefore the papers are by no means duly 


verified by the maſter; and if they were, it would 
not be too much to ſay that his evidente could not 
give effectual aid: to any tranſaction whatever; I need 
not travel back far: to find that he has been guilty 
of direct perjufy in his former management of the 
concerns of this ſhip, and as for the late merit 


claimed for him from his diſclsſure, I can give him 


little credit for it conſidering the ciroumſtantes under 
which he has appeared; when we find him ſtained 
with perjury in Auguf 1958, to give him credit for 
pure and unblown integrity in January 1799, is 
neither a moral or legal way of eſtimating the credit 


of men; the maſter being diſcredited: and the paper 
unverified, it would of courſe be a caſe of further 


proof at the beſt, wich reſpect to the ſhip,” conſidered 


upon the evidence applying merely to itſelf and in- 
dependently of any connection with the cargo. But 


I do not think that the Court is limited to this 


view of the tranſaction only without ' conſidering: the 
circumſtances relating to the cargo as they ſtand 
connected with the character and employment of the 
veſſel, becauſe the uſe and occupation of a veſſel are 


(4) Ia the laſt outward voyage to . The maſter on 7th 


Iaterrogatory. 
extremely 


typ. 
Cir 


— 
have been attempted ws ke ec in dle babe aten v 
19 


gerte. 


. 


affect their claim to farther proof reſpecting the pro- 
perty of the ſhip. It has been ſaid that falſe. papers 
will not, by the law of this Court, neceſſarily, lead to 
condemnation if the proof of property is cleat 3 and 


the way of reſtitution, under the practice of the Ad- 
miralty of this country. It has been ſaid alſo, and 


happen that the owners of the cargd will, from 


ployment it will not be contended that it has not 


with Mr. Beckmann her principal owner on board, 
and, as it appears evidently, I think, from other cit- 


—4 


\\ 


— ani 


exttemely proper-to.be: conkidered i for if the whole 
of theres ges ſhews the parties to have been habi- 


tually, und througheut this tranſaction, employing che 
ſhip: in fraudulent purpoſes, it muſt very materially 


that papers falſe as to the deſtination; will not ſtand in 


truly, that the evidence reſpecling the cargo does 
not generally affect the ſhip; as it- may frequently 


Juſt of Bain, put on board falſe Papers without the 
knowledge or privity. of the owners. of the ſhip: But 
it is a very different caſe when the ſhip and..cargo ' 
belong to the ſame. perſons; and although L will 
not ſay that falſe papers would, even in ſuch a caſe, 
neceſſarily lead to condemnation. of the yet 
when the firſt caſe is only a caſe of farther proof, 
falſe, papers put on board by the common owners 
of both ſhip and cargo cannot but very materially 
affect their claim to that indulgence : What then 
have; been the habits of this veſſel? As to hes em- 


been fraudulent throughout. In the firſt part of the 
hiſtory of this ſhip we find her ſailing from St. The- 
mas oſtenſibly to Surinam, but putting into Caen 


cumſtances, by his concurrence and coutrivanct. 
From Cayenne ſhe fails again, on a pretended deſ- 


tination to Hamburg, but puts into Rochelle, wi 
x b 1 


man COURT/ or ADMIRALTY. 
Mr. Brckmiann fill on board, and the ee i hers | 
diſpoſed oſ. 5 a e 
That Mr. Badesee to Ha | 
intercourſe with that place no ;whiere appears, except 
in the evidence of the maſter; that he went tu Paris 
at this time is certain, and he appears to have en» 
tered into a charter-party. for this veſſrl to go to 
cayenne and back, making oath that ſhe was going 
to St. Thomas's By what ſalvos it: is that: perſons of 
any education, or of any credit, make ſuch oaths, I 
am yet to learn; but the ſact is, that they ſwear the 
deſtination was to St. Thomas, at the ſame time that 
the vellel is ſailing under a contract to go to Cayenne 
and back again to France. Inſttuctions are put on 
board alſo, as artfully drawn, for the purpoſes of 
ſtaud, as, it is poſſible for man to conceive; be a 
man's talent or genius for falſehood what it may, 1 
defy him to fabricate a fraud more ingeniouſly than 
it is done in theſe. inſtructions; that they were not 
without effect is evident, as the ſhip was ſtopped by 
an Engliſb frigate and releaſed. So documented the 
ſhip goes again to Cayenne under a pretended force 
from the French government; the fact being, that it 
was her true and original deſtination — the outward 
cargo is there ſold: and a returned cargo taken in; 
documented in the bill of lading as the property of 
Beckmann and Ecchardt, though it appears from con- 
cealed papers that have been ſince produced; that 
the greateſt part belongs to a number of French 
merchants, and that only a ſmall part is in fact the 
property of theſe perſons; now it is ſaid that all the 
papers are to be taken together, and it is inſiſted 'on, 
4 a reaſonable rule, that in caſes where ſome papers 
are 


- 


* 
| 7 1 
_ 


'\ 


—— 8 Tas: + 


| cre produced a firſt. and others kept back; you 4e 


papers not produced to ſtate the ct 
and ena '6f cincereſt. I allow that ul the | 
papers are to be taken together, but I cannot g0 ſo 
ſar as ta admit that concealed papers are to be taken 
as; neceſſurily containing the truth, becauſe if ſuch 2 


: role was eſtabliſhed as 4 principle of this Court, it 


maintained; he knew the manner in whjch this voy- 


property into the hands of their agents and partner, 
as the agent is in this caſe, they muſt be bound by 


would let in an infinity of fraud and make” it the 


eaſieſt thing. in the world to protect che chief bulk 
of property in any caſe by giving up ſome patt-uphts | 


the pretended diſcloſures contained} in thefe coricealed 


papers. The more reaſonable rule would be, "that 
where there is one ſer of papers admitted to be falſe, 
and another ſer coming out of the ſame hands, that 
the whole is thrown into a ſtare of uncertainty and 
doubt. It is ſaid that Beckmann was a ſtranger to this 
part of the tranſaction, but I think chat canner: de 


age begun; he was the perſon ſending out the veſſel 
with fraudulent papers, and on a falſe oath, and that 
he ſhould not know how the returned cargo was to 
be conducted, is not very naturally to be conceived; 
it would require great charity to believe that Zetbard! 
and Co. were not alſo privy to the whole defign+ 1 
have already pointed out ſome papers which ſeem 
to me to connect them very cloſely with the fraud. 
But if it were not ſo, if they were entirely ignorant 
of the matter, I muſt adhere to the rule laid down, 
(without which, the greateſt frauds would be eafily 


practiſed on the Court ;) that where perſons put their 


the —_— of his acts, as to the property ſo 
intruſted 
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intruſted to bim. If they put the veſſel into his 
hands and allow him to employ it as he pleaſes, . 
whether they are immediately connuſant of his. prac- 
tices or not, they are affected with a legal privity, 
and. that will be-ſufficient to diſpoſe. of their intereſt, 
in her. Looking then to the whole of this tranſac- 
tion I aſk, Is this a caſe. that, according to the prin- 
ciples on which this Court has proceeded, I can refer 
to farther proof? I am clearly of opinion that it is 
not. But I will go farther, and ſay, that I have no 
heſitation in delivering my opinion, that if it appeared 
in evidence to be neutral property in the cleareſt 
manner; till, if it was proved that the ſhip was going 
from the mother country of the enemy to their colony 
under falfe papers and a falſe maſk, and coming 
back again to the mother country, that ſhe would 
be ſubject to confiſcation. On every principle of 
juſtice the employment of a veſſel in this manner, 
not only to carry, but to cover and protect enemy's 
colonial trade from the juſt rights of war, is ſuch a 
groſs departure from neutrality, that I ſhould have 
no heſitation to condemn expreſsly on this ground; 

but that is not neceſſary—the ground on which I 
condemn is, that groſs leaven of fraud which runs 
through every part of the tranſaction and con- 
ꝛaminates the whole caſe ; even on the geutrality of 


the property. 
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aun was a caſe torning pri -beipally' on the inter- 
pretation of an Act of Parliament, 39 Geo. III 


| cap. 98. reſpecting ſhips importing Spaniſo wool; 
Whether the power given to his Majeſty's Coundib 


to releaſe ſuch ſhips ſuperſeded the Juriſdition of 


might by raken by captors 7 | 
The licence was dated on the 21ſt Marth 1753 
being the date of the notification of the blockade of 
Holland; but as that was not noticed in the terms 
of the licence it was made a queſtion on the part ol 
the captors, Whether the licence to import Spaniſh 


wool from Holland was to be taken as exempting 
them from the blockade? and farther, as to the 


property, it was ſubmitted, that as it was'a ſhip aft 
ſerted to have been purchaſed in Fo/land, but having 
no bill of ſale on board, i It was clearly on Ir rw 
a caſe of farther proof. 


On the other ſide Lincs contended on the op 
of the claimant of the ſhip, That the power of the 
Court of Admiralty to proceed againſt this ſhip was 
precluded by what had already paſſed ; that ſhe came 


under the deſcription of veſſels: whoſe releaſe was 


provided for in a ſpecial manner by the ſtat. 


39 Geo. III. cap. 98; that this veſſel had obtained 
her releaſe in a ſummary manner, under that form, 
and was therefore not now liable to be proceeded 


againſt on a queſtion * property, or blockade. 
Jupon uur. 


ttt cotxr or ner, 


1 ty} A Aa 
Sie Wm. Scott. The firſt ia that 1 ſhall do . 
will be to lay out of the caſe all queſtion of blockade j 


on the ground that the licence is granted dn the 


ſame day when the notification ſtated the blockade 
to commence; ſor I think I am bound to preſume 


that it wůs intended the parties ſhould have the ful! 


benefit of importing theſe articles, without moleſta · 
tion from a blockade, which could not be unknown 
to the great perſonage under whoſe authority, and 
in whoſe name this licence iſſues. I add farther, 
that I think this liernce bears very materily on ſome 
other licences' which had been - previouſly: granted; 
for when J ſee that the blockade was not conſidered 


as a ground for withholding theſe licences, I am led 


to ſuppoſe, that it was not intended to have the effect 
of ſuſpending * operation of ſuch as had ey 
been granted. 

The queſtion of blockade being Ap of, Is 
there any thing elſe that puts the caſe in an unfavour- 
able ſituation ? It is ſaid; that the property of the 
cargo is not proved, —on this point it is indubitable 
that the King may, if he pleaſes, give an enemy 
liberty to import: He may, by his prerogative of 
peace and war, place the whole country of Holland 
in a ſtate of amity; or, @ fortiori he may exempt any 


individual from the operation of a ſtate of war; but 


I apprehend, that unleſs there are very expreſs words 
to this effe& to be found in the licence, I am to con- 
ſider its meaning, as not going to that extent, but as 
giving ſuch a liberty only to/ /ubje2s of this countrys 
it is a licence © to Britiſh ſubjets” to import, &c. 
and as I underſtand it, they are to import on their own 

| M2 _. account y 
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cargo ſor certainly a licence to- iĩinport in 3 neutral 
veſſel, wollld be no licence for an importat ion in an 


of that fraud. 


has been ſaid, be diſpoſed to preſs any thing more 
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account (a); and if it appeared that'the importation 
was on: th cedure other than Hr merchants, 
I none hold, that under the terms: of this licenes; 
it could not be conſidered to be 2 legal importation; 
Imuſt l ſay, however; that there is nothing in- this 
eaſe, that ſhews the terms of the licence were not 
ſucientiy ien with, n e -I'vreſtore - 
W e r $1907 Butzo gi lo ie 
The qveſtion then een ee ; and that 
queſtion might not be without its effect upon the 


enemy's veſſel; at the ſame time this Court could 
hold that it was ſufficient for the protection of the 
Britiſb importer of the cargo, if the ſhip was viſibly, 
and to all appearance, neutral. A merchant cannot 
look further :. e cannot be ſuppoſed to look: into the 
title deeds of the ſhip; and though this Court, by its 
power of enquiry, might be able to detect enemy's 
intereſts lurking therein, ſtill that would not be al- 
lowed to affect the cargo, unleſs the importer, or his 
agent, could be directly affected with 8 e 


With reſpect to the ivip, © one aan, ariſes on an 
act of parliament, 39 Geo. III. cap. g8,.. It is a ſhip 
bringing commodities for the manufaAures of this 
country; and certainly the Court would not, as it 


ſtrictly againſt a ſhip in ſuch a ſervice, than it is 
bound to do: At the ſame time, a ſhip coming into 
our porte u a neutral veſſel, but being really not. io, 


(a) In the Berfe Van Koning ſberg, February 27, 1800, lie- 
duced as the next caſe, ] this queſtion came more immediately de- 


fore the Court, 
cannot 


mon courr\ os ADMIRALTY. | 


eannor-be ſaid: to come ugder the faith of licence; 
ſhe can in nd. degree be compared. wich the caſes Loon 
mentioned of -ſhips- coming under a flag of: truge-; 
They come in s known. ind avowed: character ; there 
is no concealment or abuſe. But if anenemy's Thip . 
comes under a licence only in terchs to neu- 
tral veſſels, ſnhe abuſes the leence, and muſt be con · 
ſidered not as coming on the faith oi this Govern; 
ment, but as endeayouring” beef Ege 
benefit of a lioence to which ſhe is nat entitled. 
Before be paſling of the Act in rs i ths - 
been uſual to encourage the ſupply of this articie of 
great neceſſity, by granting ligegces-to-<*.£; B. or his 
agent, or; begrer-aF the bill of ladiag. to import Spa- 
viſo wool in neutral bottams:“ But it is hid ibat this 
mode was attended with inconyenience 3 and there: 
fore on application to the legiſlature this act was 
paſſed. 588 95 11. t er} v6f at nn . An 
On che firſt edule nothing: particulae- As and 1 
may perhaps- be going out of my way 9: fay-aby 
thing upon it. At the ſare times it way be attended 
with convebience to merchants do know, that it ap- 
pears to this Court to be expoſed to ſome degtee of 
doubt and difficulty. - There can be no\difpoſition i in 
this Court (as there certainly ought not to be), to 
paſs light obſervations on Acts of Parliament: At 
the ſame time it is known that particular acts of par- 
ſiament are not always modelled and drawn up by 
perſons ſufficiently acquainted with, or attentive to, 
the ſtate of the genetal law to which the new regula- 
tions are to apply. It rather appears'to me, that the 
perſons procuring this act have not entirely ſecured 
themſelves from an incanvenience of this nature: 
The words of the act are, 

1 «© Whereas 


A 


ſaid act, paſſed 1 in the thirty-third year of the reign of 


generally to Acts of Parliament. Vet is is per- 


biker Acts of Parliament, it is unlawful by the general 


— ne we 


; & / Whereds by an ac paſſed in the thirry<thind | 

"of his preſent” Majefty, amongſt 

„ other” things,” 4 prevent" eraitordus correſfendene 
_ with bis Majefty” enemies; "afid by ſeveral 


ee of the reign 


acts, trade and intefcourſe is prohibited" berween 


Great Britain and the Countries in hoſtility with his 


Majeſty, 'unleſs ſuch trade and” intercourſe Thall''be 


ſpecially permitted by his Majeſty's licence and au. 
chority: And whereas, for: the ane. hen 1 the 
manufactures of this country it is 


mit the importation” of Spaniſh 
whatever, in ſhips or veſſels belonging to any king. 


pxpecient te 
woot from any . 


dom or ſtate in amity with his Majeſty, Be it there. 
fore enaRed by che King's moſt encellent Majeſty; by 


and with the advice and conſent of the Lords Spi- 
ritual and Temporal,” and Commons, in this preſent 


Parliament affembled, and by the authority of the 
ſame, That it ſhall and may be lawful to and for any 


perſon or perſons to import into this kingdom'Spanih 
wool. from any port or place whatever in foreign 


parts, in any ſhip or veſſel belonging to any kingdom 
or ſtate in amity with his Majeſty; any thing in the 


his preſent Majeſty, or any other. act or acts of parlia- 
ment, to the contrary in any wiſe notwithſtanding.” 

No by this, it appears, as if the whole illegality 
of the trade, and the penalties belonging to it; aroſe 


out of thoſe ſpecial proviſions of the legiſlature; 


for the preamble points merely to thoſe acts of par- 
liament, and the non obſlante in the coneluſion points 


ſectly well known, that independently of theſe, or any 


I | maritime 


ſubſequent 
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maritime law of this fealm, which prohibits ſuch cont WS... 
merce ; this clauſe exempts perſons from the pe : 
nalties of thoſe particular as, but if there are other Yd | 
penalties by the common maritime law, which con- 
ſiders that trade av illegal, and puniſhes it by confif 
cation of the goods, it will not be eaſy to point out 
how this clauſe takes off that illegality, and the penalties = 
attached to it; or at leaſt it muſt be admitted, that c 
leaves ſome queſtion of interpretation, in a caſe where 
no ſuch queſtion, nor the danger of any ſuch queſtion 
ought to exiſt. The queſtion more — dee 
the Court ariſes on the ſecond clauſe. 

II. And be it further enacted, That in Se any 
ſhip or veſſel having on board any Spaniſs wool, has 
been or may be detained, and it ſhall appear to the 
ſatisfaction of the Lords of his Majeſty's Council 
that his Majeſty's licence was granted for the im- 
portation of ſuch Spaniſb wool before ſuch detention, 
it ſhall and may be lawful for the ſaid Lords of his 
Majeſty's Council, and they are hereby authoriſed 
and required to order and direct the immediate re- 
ſtoration of every ſuch ſhip or veſſel, and all ſuch 
Spaniſh wool, under the aforeſaid circumſtances, to 
the reſpective owner or owners, af proprietor or pre- 
prietors thereof.“ 

Now that it ſhould be the intention of the legiſla- 
ture to ſay this, that by putting on board any ſhip 
whatever a bale or two of Spaniſh goods, that 'ſhip 
ſhould be protected to any extent, can hardly be 
maintained, unleſs there were very clear and expreſs 
words to that effect; for by ſuch an interpretation the 
whole navigation of the enemy might be protected. 
That the Court of Admiralty ſhould be obliged to 


M 4 maß 
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Hut ics eyes to every circumſtance reſpetings veſſel, | 
except its having a bale of. Spaniſh wool on board, 
ſeems not a very natural intention on the part of the 
legilature; more eſpecially when we look. to. he- 
terms of the firſt clauſe, which deſcribes the indul 
gence/to be meant only for the ſhips of perſons 
at amity; and the two clauſes muſt, 1 minke by fair 
conſtruction be taken together, 
If there is a captor before the Court ok what Y 
upon himſelf to aver that a veſſel is not neutral pro- 
perty, I cannot think that I am not at liberty ta 
examine that queſtion; and I am more ſtrengthened 
6 in this opinion, when I look back to the words of 
* the Act, and conſtrue it by the Order of Council; 
the Order of Council declares the importation to be 
3 according to the licence - the licence is for © import. 
| ation in neutral ſhips,” and the Act directs © the im- 
mediate reftoratian of every ſuch ſhip under rhe afore· 
aid circumſtances.” If ſhips are not neutral ſhips, 
then they are not under the aforeſaid circumſtances. 
The Order only declares the licence to have been 
granted, and directs the reſtitution, as far as the 
Spaniſþ wool was concerned, leaving all other queſ- 
tions ſtill open, and the neutrality of the ſhip remains 
ſtill examinable by this Court, at the application of 
the captor. If.the party is diſſatisfied with. my inter- 
pretation, he will recolle& that the Courts of Com- 
mon Law are the moſt effetual expoſitors of Acts 
of Parliament, | 
| Adverting then to the facts of the caſe, the maſter 
is ignorant of the built of che veſſel, but ſhe appears 
to have been purchaſed in Amſterdam by Mr. Hillary 
Bauman, a great e of ſhips, who handed it 
over 
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over. almoſt immediately to his ſon ; ſhe continued 
under the former maſter, in the Dutch trade; I think 
it is not too much to ſay, that there is that reaſonable 


ſuſpicion of the continuance of Dutch intereſts in this 
ws which calls for e elucidation. 


On 26th June e On adn of farcher 
proof, the Court ſaid, The douhts are not abſolutely 
cleared away; but conſidering the ſmallneſs of __ 
value, and the mannet in which the ſhip firſt came 
into this wed e a licence, I ſhall reſtore it. 
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 SHEMILLs Maſter. 


1 was a caſe on the claim of Mr. Robarts, a 


Britiſh merchant, for a quantity of Spaziſh P 
wool imported under a licence from Spain,—An ob- 


jection being taken by the King's Advocate, — That the 


claim did not rede the property of the claimant, 
nor negative enemy 's intereſt.— It was ſaid for the 
claim, That it was in the ſame form as many other 


claims in which reſtitution had been obtained. 
| Court, —Perhaps the claimant will not object to 
amend his claim, 

This not being acceded to. The cauſe came to. be 
argued. —For the captors, the King's Advocate, — In 
this caſe the articles in queſtion are claimed for Mr. 


Robarts, bur t the bills of * expreſs accounts and 
' riſk 


Harymonc, 


" Aupef * 
1 * 


negativing ene - 
my's iatereſt in 
his claim. 


„ Wb 
5 {7% 
tuner Van 
Koninctazrre 
—_ N. * \ 
February 27th, 
1300. 


* 


ing, and thar he is entitled to reſtitution in that cha- 


imported under it, in trade with the enemy, vil 
be ſubject to confiſcation :—at any rate the cap- 


behalf of bhimſelf and others, the owners and proprietors, at the 
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| riſk of inerctidons' in Alton.” It is a claim (a) perde 
ly novel in 
. Britiſh property, bur as it does not even affett "new 
tral property, or negative the intereſt of an enen 


it is faid, that Mr. Robarts claims under the rerms o 


the licence as Importer and bolder of the bills of lad. 


rafter. The whole queſtion will depend then om the 
terms of the act, in conjunction with the licence; 
and if they have not been properly purſued, the goods 


tors will be AY to cheir expences, as the licence 


(2) The akon + was in theſe words:“ The Claim A. Rob. We. 
on behalf of himſelf,” as he importer and holder of the bills of 
lading, for 140 bags, &c. laden on boatd the ſhip, being a 
neutral ſhip, under the authority of his Majeſty's licence, and on 


time the ſaid ſhip was ſeized by, &c. —and for the ſaid 140 bags 
of Spaniſþ wool, as being laden on board a neutral ſhip, for the 
purpoſe of being imported into this kingdom, by the authority of 


the aforeſaid licence, and by an order of his Majeſty's Moſt Hon» 


ourable Privy-Council, beariog date 20th December now laſt paſt, 
directed to be liberated, it having been made to appear to their 
Lordſhips' ſatisfaction that his Majeſty's licence was granted for 
the importation thereof previous to the detention of the ſaid hip, 
and for all coſts, &c.— The affidavit of Mr. Robarts annexed*to the 


claim, ſtated the ciſtamſtagce of the licence, the capture, god or- 


der of reſtitution from the Privy Council, and concludes —and 
this deponent laſtly ſaith, that he is duly authoriſed to make the 
claim hereunto an nexed, for the ſaid goods on behalf of the 
owners and proprietors thereof; and that the /ame is a juſ and 
true claim, and that be ſha!l be able to make due proof and ſpeci- 
fication thereof, as be verily believes, For the uſual form of 
claim, ſee the 7 ” 


was 
* 


irs form; as it not only does no? üftert 
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vas not on board, conſequently as they were under the 
neceſſity of bringing the caſe to adjudication, The en- 
Acting words of the act allowing the importation of 


© ſon or perſons to import into theſe kingdoms Spaniſh 
* wool from any port or place whatever in foreign 
« parts, and the Lords of the Council ate to direct re- 
« ſtoration to the reſpective owners or propfietors,'— 
It muſt be contended, to ſupport a claim in the pre- 
ſent. form, that ir was the intention bf this act to 
extend the importation to all perſons whatever, friends 
or enemies —a poſition that will hardly be main- 
rained, The form of the releaſeꝰ reciting the act and 
the licence, proves alſo that it was intended only to 
protect the importation of Spaniſh wool being mew 
Property. 

It recites, the act requiring the i importation to be by 
licence, and directing the reſtoration to be to the 
proprietor or proprietors; it then ſtates Mr. Robarts 
to have cauſed to be put on board theſe articles, for the 
purpoſe of importing under the authority of the 
licence; and declares the releaſe to be under the 
powers and authority veſted in the Lords of his Ma- 
jeſty's Council by the ſaid act, referring clearly to that 
clauſe which directs them to reſtore to the , 
owners and proprietors. 

It appears alſo by the ſubſequent order of Council +, 
which may be taken as explanatory of the act, that 
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® See Appendix. 
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there was no intention of extending it to other than 


Britiſh ſubje&ts, —This is an order of the 19th February 
1800, which recites the act of parliament, 39 Geo. III. 
c. 98. and ſtates, * Whereas doubts have arifen 
whether, according to the true conſtruction of the ſaid 
at, his Majefy's ſuljelts are thereby authoriſed, _ 
an 


The. , 
8 any of bis Majeſty's ſubjects topurchaſe and import ita 


| CASES DETERMINED IN THE; 
and goes on to direct, “that it ſhall be lawful for 


_ this kingdom Spaniſh wool, notwithſtanding the pur- 
* chaſe and importation thereof may be deemed a trads 
ing with his Majeſty's enemies; and notwichſtagding 
the ſame might be liable to capture as the priperty 
of his Majeſty's ſubjects trading with the enemy, 
in caſe the order had not been made. Mr. Roberts, 
claims as © importer and balder of the, bill of lad- 
ing;” If, it i is meant, that he is the proprietor, there 
can be no objection to reſtore to him what he claims 
in that character; but it is ſubmitted, that this form 
of words is not ſufficient, the obvious meaning of 
them in the licence, being only to extend the right oſ 
importing under it, from Mr. Robarts as the original 
proprietor, to any perſon to whom he might bare 
indorſed the bills of l. as a transfer of his ori- 
ginal intereſt. 

For the claim, Arnold and Laurence—lt i is. notn ne- 
ceſſary to go fo far as it has been attempted to puſn 
our argument on the other ſide; or to maintain, that 
the words of this licence would extend to authoriſe an 
enemy merchant to come before the Court, and claim 
this property as duly imported under ſuch licence. 
It is ſufficient to ſhew that there is nothing in the 
form of words, particularly confining the property ta 
Mr. Robarts, or requiring him to claim under any 


ſpecific deſcription of property. The terms of the 
licence direct the Britiſb cruizers to permit, A. B, or 


the bearer of his bill of lading to import. It em- 

wers him to make the importation by any means, 
either by bimſelf or his agents. The words of the 
explanatory order are in like manner as broad as pol- 


ſible, “ Fa or cauſed t. to be brought into this 
Sl kingdom,” 
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kingdom, or cauſe to be imported; *in conformity to 
theſe terms, it is ſubmitted, that Mr. Robarrs ſtands 


before the Court in. the character marked out by the 
licence, as the im 


der a ſimilar form. 


Curt. be only point on which I ſhall decide at 
preſent is, that the captor muſt be entitled to his ex- 
pences. Whoever has heard this caſe diſcuſſed, muſt 
ſee that the captors were obliged to bring it to adjudi- 
cation, I am ſorry that it ſhould be attended with 
additional expence to the merchants, but if they en- 


title themſelves to extraordinary privileges, they muſt. 


know that they cannot enjoy the privileges of peace in 
time of war, without taking ſome diſadvantages 7 88 
with them. The difficulty ariſes on the terms of th 

licence: It is a very important queſtion, and L ſhall 


not decide 1 ir without further deliberation, = 
9 ke * | P24 ' 8% A 


on the - March, the Court ſaid —Since the argu- 
ment in this caſe, on the reſult of which entertained 
no doubt, in my own mind, I thought it not an uns 
reaſonable caution, on a matter ſo extenſively con: 
nected with the commerce of the country, to inform 
myſelf, whether it was at all within the intention of his 
Majeſty's Council in the grant of theſe licences, ta 
permit the trade in the unlimited manner contended 
for by the claimants; and I find no ſuch indulgence 
was intended to be given, or was deemed poſſible t 
be given under this act of parliament, Iam thereford 


under the 1 of aſſigning Mr. Robart: to amend 


I4 his 


and holder of the bills of lad-- 
ing, and that as ſuch he is enabled to receive reſtitu- 
tion, as it has been obtained before in other caſes, un- 
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. 1800, 


Report of the 
Regiſtrar and 
merchants, dif- 
allowing inſur- 
ance which had 
not actually 
deen made, 
effirmed. . 


under a general agreement as to yalue, of allowing the 
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his chim,: and certify. that the . are _ : 


perty of an enemy (a), 1% et e | Iu 


-(a) Phe Editor bus been Landes; (that; [upon en 
 affetwards made by the mercbhants, for s-further extenſion-of- the 
trade with the enemy, and a full hearing thereon before the Caups 
cil, it was deemed unadriſable, to Wen with the Prayer « of their 
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of the regiſtrar and merchants reſ pecking the alloy 
ance of inſurance, as part of the price of a carg of 
wheat, going from Altona to Cadiz, but ſeized and 


brought into this country, and bought by Government, | 
The demand of the claimant, Mr. Pęſcbie of c pn. 


bagen, had been diſallowed in the report, on the graund 


that the inſurance had not actually been made. — 100 
For the Petition, Laurence and gabe This i FY 
caſe of a cargo of corn, purchaſed by Government, 


invoice price, and ten per cent. profit; the inſurance 
has been charged to this account, but the regiſtrar 


and merchants have refuſed to admit it, becauſe the 


inſurance has not been actually made; that is, in effeck, 
they have determined that owners are not at liberty to 
de their own inſurers, by taking the riſque on them» 


ſelves. It will appear that this is an opinion by 


no means confirmed by the general opinion of. the 


moſt. reſpectable mercantile perſons in this city: 


la declaration of a contrary opinion was here offered 


to be introduced, ſigned by ſeveral merchants ; and it 
was ſaid that this had been offered, agreeably to pre- 
15 rice, 
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rice, to allo perſons to ſtate their, caſe in vriting be-, 
fore the regiſtrar anti merchanta at the time of forming 
their report. QnobjeRions to T admiſſion of ſuch * 
evidence, it was rejected by che Court, with obſerya- 
tions occurring the judgmept. . Ce- the opi- 
nion of theſe moſt reſpectable merchants is: not to be 
received as evidence, it will got be unfair to object, on 
our part againſt the competency of the. merchants 
figning the report, to determine a. queſtion of this 
ſort as judges . The authority which they may exer- 


eſe in matters of freight and expences, in conjunction 


vith the regiſtrar, can give them no authority to ſpeak 
as merchants on a point, in which it. is ſubmitted the 
greateſt deference is due to the more 2 opinion 
of the mereantile world, It may be ſaid perhaps, that 
there are ſome caſes of coſts and damages in which this 


charge has not been allowed, as between claimant and 


captor : but they will not be any authority for this 
caſe; this is a caſe between his Majeſty's government 
and neutral nations on the right of purchafing goods 
bordering on the nature of contraband, and bound to 
ports of the enemy. It is a right, in its nature, of 
much delicacy, and one that has not been ſanctioned 
by continued uſe ; if it is a right which it is not 
thought adviſeable to give up on the part of this Go» 
vernment, it muſt be allowed on all ſides to be a right, 
which is to be exerciſed with great fairneſs, and reſpect- 
ing which the terms of payment are to be inter- 
preted with the moſt liberal conſtruction. The agree- 
ment is, that allowance ſhall be made for the original 
price, with a fair reaſonable profit. At the beginning 
of this war, when the agreement was made, the ſame 


terms were adoptꝭd chat had been. ſettled. in the laſt 
war; and all chat Was: required was, that the neutral 


merchants 
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alſo warantable to aſſert, that it was ſo underſtood) on 


ift 02. 1796. 


frequently do, he might chuſe to ſtand his own-in- 


| been invoked from the Fortuna, a caſe ſimilar to the 
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| merchants mould prove that che Premiom tlidrybd 
was a fair one, in proportion to eee 
and that it had aQtually been charged in the oer, 
previous to the capture, with à view to” che peierat 
market price—it was not fequired that the policy of 
inſorance ſhould be produced. It was reaſonably ch 
ceived, therefore; to be immaterial, Whether the mer- 
chant inſured with others, or whether, as large "traders 


furer. This was the general ſeg undd it is 


the authority of the Navy Board, (which was then 
empowered to ſettle theſe matters;) and that it way 
not uſual in the practice of the laſt war, to require tit 
policy of inſurance to be produced. That being the 
caſe, on what principle can it be ſaid, that a merchant 
might not take the riſque on himſelf ? and that al. 
though no formal contract had taken place, he might 
not charge on his cargo the uſual rate of inſurance; 
It would be to prevent perſons from conducting their 
own buſineſs in their own manner, and make à very 


good monopoly for public inſurers. A paper bu 


preſent, in which Mr. Pęſchin was the claimant of the 
cargo, and in which a general average had been in- 
curred before capture this has been diſallowed 'alfo 
by the regiſtrar and merchants in their report on tht 
ſhip, and therefore it is a loſs that he, ſtanding as his 
own inſurer, muſt bear himſelf. - Suppoſing it to have 
happened in this very caſe, would it not be the moſt 
manifeſt hardſhip, to oblige him to ſtand to the 16h 
of one part, and at the fame time to prohibit him 
from making the charge of the premium of i 
ſurance! ? 11 the charge had not been made in the 

A invoice, 
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How con rs. 
Invoice, chere might have been ſome reaſon for reſiſt- 


> 


chant muſt be ſuppoſed to take ſome means of in- 


 deminifying himself, he might be conceived to have 


included it generally under ſome other article. In this 


cafe, there was no invoice from the ſhipper, only a Cor- 


rect account. Hecoold not know what the een 
would do; but, on receiving his accdurit, the propt 


tor ſent off before the capture, a full and ter . in- 


voice, containing all charges; and among them in- 
| ſurance, and a fair intereſt for his money. It was faid 


before the Regiſtrar and inerchants, that to allow in- 
ſurance would” be to grant jnſurance againſt Engli/ 
crvizers ; but the rate of inſurance in this caſe may be 
ſhewn to de at the rate of the fea riſque only, and 


therefore that objection does hot apply. It is appre- 


hended, that in many reſpects the charge of inſurance 


and freight ſtand on the ſame ground as to freight, 


capture-is conſidered as delivery, in ſuch a manner as 
to entitle the neutral veſſel to her freight. Suppoſe 
a cargo of this nature to belong to the owner of the 


ſhip, it could not be denied that he would be entitled 


to his freight; and not only on charges actually paid, 
for then it would be confined to the wages of ſeamen 
and other charges, | but to the full extent of the fair pro- 
fits of the voyage, —The demand of inſurance is ſtill 
ſtronger, for that is not a demand of profit, ſo much 


as of the price för riſque, which the merchant had 


fairly taken on himſelf. On theſe grounds, and re- 


curring to the practice of the laſt war, in which the 
officers of Government who ſettled theſe things, 


allowed this practice, without calling for the policy of 
inſurance ; and recollecting alſo — at the beginning 
vor. 11. 1 of 
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charges and expqnees, a, charge. for; jnſurange,antig} | 
he has never made.?, The tepon which is. now Pr 
[tbe Coury has refuſed this demand.;/and natwichſtand- | 
_ ing, che,obſeryations made. ꝓij che, regorts; id n 20008 + 
chenged,) that. 
Aron = favor of chaſe, 1a; whom. the, Court har. 


the. arjme ; fecie ,preſpraptiap il. ir 


(ferred, the, queſtion 3.4 1heing; a;bogrd, fh ige 
| Hatore, conſiſting of the RR who i qualifiedee 
conſider the, Jay and Brat ol the, Gourty.apd;d 
merchants elected by, the, Care, oi information 
n matters of mer{antile uſe. and. $aſtam,,.T be n 


of lucta Board will, therefore, ſtand, in pig f a 


chority on very different ; grounds from, theme 


they may be. It is inſigugted a chaʒ chere has hf af 
agreement in this, mattex,z, if ſo, ij ud. be; degilivgs 
L 0 a has not been ſhewn, and all that apperargtis, that 
avy . Board in ſettling duch accounts, inythe Ie 
r. did not . demand the policy to,þe, produredꝶ ſ@in 
0 k { of chis war alſo, before the Regia 
merghants ; but. PHY: might, proceed; only, on a.fuppyr 
Hiejon,; that che 4 4PLUFANCE. had been paid % AS hen gd 
found d.charged in the invoice, the lift iopreſhogesml 
115 rally be, that it has been, paid.,; Bus joqmediainl 
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brought before the Court on a ſubject partly legal 


. CASES DETERMINED. IN. THE 


to make a report on the value due to the cleimant 


ſoch reports are in their nature partly legal and panly | 
mercantile; it is a report . proceeding from perſons 


qualified in. both theſe reſpects, to form a ſound 


judgment on the ſubject before them; one of them 
being, from bis connection with. Courts of Juſtice, 
ſuppoſed capable of forming: his own opinion, and of 


aſſiſting his aſſociates on all queſtions of law, in the 


firſt inſtance, ſubje& to the inſpection and correction 
of the Court, whilſt the other part of this domeſtic 


forum, as I may call it, conſiſts of perſons acquainted 


with trade, and exerciſing their judgment on matters 
relative to commerce: It is from the report of 2 


commiſſion ſo conſtituted, that the queſtion is gow 


and partly mercantile. Another report has been 


brought beſore me to day from other perſons, of . 


whom it is impoſſible for me to ſpeak with too much 
reſpect, attending either to the extent of their in- 


formation, or to their known probity and honour; 


but they have, I think, a liute miſtaken their func- 


tion in delivering their judgment upon the queſtion 


propoſed to them; they are perſons of great expe- 


rience in mercantile affairs, and from whom the 


Court, upon ſubjects purely of that kind, would 
gladly receive any information which they could con- 
veniently impart. If the Court had deſired to know, 


Whether it was the practice of merchants, in the of- 


dinary courſe of commerce, uſually to charge and 
allow inſurance, Rong the inſurance has never ac- 


tually been made? their anſwer to ſuch a queſtion 
would have ſatisfied its conſcience upon a matter of 
uſage beſt known to GT and requiring nothing 

on 
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on their part but 4 fair communication of their 
own experience and practice. Bus the queſtion on 
which an opinion has here been obtained from them 
is this, „ Whether if a neutral cargo is ſeized by a 
belligerent during war, the belligerent is in all caſes 
bound in compenſation for this cargo, (ſuppoſing it 
not liable to confiſcation,) to pay ſuch an inſurance, 
no inſurance having been paid by the ſhipper?” That 
is not a queſtion merely of the law merchant, it is a 
queſtion. which may embrace other conſiderations, 
and thoſe belonging to the general law of nations ; 
in truth, it is the very queſtion in the cauſe now ſub- 
mitted to my deciſion, and if I regard this opinion 
ſo given as an authority, there is an end of any duty 
which I have to perform, for here is an Actual deci- 
fion upon the whole law and fact of the preſent caſe. 
They will acquit me, I am fore, 'of any incivility, 
when I venture to ſay, that the labour of giving ſuch 
a deciſion is not legally impoſed upon them, and 
therefore that this private report ſo introduced, does 

not come with any juſt credentials of authority. 
The queſtion is, Whether there is any reaſonable 
ground for me to pronounce that the Regiſtrar and 
merchants have diſallowed a juſt demand, in diſal- 
lowing a charge of inſurance which had not been 
made. It has been argued that this charge ought to 
have been allowed, becauſe it is uſually fo allowed 
in the dealings of merchants with each other; I am 
not clear that this is a neceſſary conſequence, for it 
is ſurely no certain rule that in all caſes where a cargo 
is taken jure belli but for the mere purpoſe of pre. 
emption, that it is to receive a price calculated exactly 
in the ſame manner, and amounting preciſely to the 
N 3 ſame 
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The *. fame value, as it would have done, if; it had agrived 
— A, its; Port dees fin the, OR cowl 0 


. td. non bolt. 
. The right, of taking poſſeſſion os. cargoes 1 thi 
deſcription, Commeatus or \Provifons,. going to the 
Pens Ports, 18 no peculiar claim of this countrys 
it belongs generally to belligerent; nations; the an- 
cient practice of Europe, or at leaſt of ſeveral mati - 
time ſtates of Europe, was to confilcate thementirely: 
a, century; has not elapſed ſince this claim has been 
alſerted. by. ſome of them. A more. mitigated prags 
tice; has, prevailed in later times of holding ſuch 
cargoes ſubject only to a rhe af pre-emption,..cha 
is, to f fight of, purchaſe upon a reaſanable compens 
ſation, ; to the individual whoſe, ,Propercy.jus;ithus: di- 
verted. 1 have never underſtood that, on the ſide oſ 
the belligerent, this... claim goes beyond, the caſe 
cargoes, avowedly bound to the enemy's ports, or ſuſ- 
pected, on juſt grounds, to have a concealed deſtination 
of that kind; or that on the fide of the neutral, the ſame 
exact compenſation i is to be expected, which he might 
have demanded from the enemy in his. own port; the 
enemy. may be diſtreſſed by famine, . and may be 
driven by his neceſſities to pay a famine price for the 
commodity if it gets there; it does not follow chat 
acting upon my rights of war in intercepting ſuch 
ſppplies, I am under the obligation of paying that 
price of. diſtreſs. It is a mitigated exefciſe of war 
on which my purchaſe is made, and no rule has 
eſtabliſhed, that ſuch a purchaſe ſhall be regulated 
exactly upon the ſame terms of profit, which. would 
bave followed the adventure, if vo ſuch exercile ol 


war had intgcyened; : it is a reaſonable er 
and 


we 
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and a fair profit o on the commodity chat is doe, re- 
ference being had to the original price actually Paid, — 


by the exporter, and the expences which he has in. Ah b. 


curted. As to what is 0 de deemed a reaſonable 
indemnification and profit, 1 hope and truſt that this 
country will never 4 found backward in giviog a 
liberal interpretation to theſe terms; but certainly 

the capturing nation does not always take the e 
cargoes on the ſame terms, ot! which an enemy would 
be content to purchaſe them; much leſs are cafes 
of this kind to be conſidered 'as caſes of colts and 
damages, in which all loſs of poſſible profit is to be 
laid upon} unjuſt captors ; for theſe are not unjuſf 
captufes, but authoriſed exerciſes of the rights of war, 


Two or thy conſiderations have been urged, 
which may, w all propriety, be. diſmiſſed ; one, is 
that it was underſtood berween the King“ 5 government, 
and the parties that this charge ſhould be allowed: 
Certainly, if it were made out by any. credible proof, 
that the faith of government had been i in the dightelt 
manner pledged to ſuch an underſtanding, there i is 
no principle which this Court would hold more ſacred, 


than that the faith of government ſhould be 10 


inviolate 1 in tranſactions of this kind; but ,no lot 0 

proof is offered of this, and the fact has in ne way come. 
to my knowledge, It is ſaid likewiſe, that 1 in. the caſes, 
of this kind which occurred laſt war, and which Were 
then ſettled by the Navy Board, the charge of: inſurance, 
was allowed, but the policy of inſurance, was KY er 
called for. How this practice came to pie val there,, 


whether under . notion that the e had beg 


really made whenev, r the y were cha ed |, wherher wo, 
any order of Fe 5 Wag Sherwite, 1 
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not informed; the perſons who had to ſettle thoſe 
accounts were not mercantile men, and might be 
led by the charge to ſuppoſe, that it had actually been 
incurred: Under whatever circumſtances ſuch a prac. 
tice grew up, if it did obtain, it is no binding rule 
upon the Regiſtrar and merchants here, it might be 
ſimple miſtake, and at beſt it is no deciding autho- 
rity. 

I have already. ſaid, that the expected payment t 
the port of delivery, is not the neceſſary meaſure of 
compenſation at the port of the belligerent. It is 
not ſo with reference to any conſtituent of price; 
with reſpect to inſurance, conſidered as ſuch, it would 
be peculiarly improper; it is reaſonably to be charged 
at the port of delivery, although it has never been 
paid, becauſe the merchant has ſto@-bis own riſk, 
and has purchaſed the inſurance at the expence of 
his own danger. But is that the caſe where the 
voyage has been interrupted almoſt in its commence. 
ment, where the cargo has been carried into a 
neighbouring port? In the preſent caſe the voyage 
was from Altona to Cadiz, from the north to the 
ſouth of Europe, and the cargo is ſeized upon its 
entrance into the Britiſ Channel very ſoon after 
quitting -its port. Moſt of the cargoes taken have 
a ſimilar deſtination, and are taken under ſimilar 
circumſtances: What pretence is there to ſay that all 
riſks of the voyage have been incurred? The ut- 
moſt that could be claimed is an inſurance pro ratd 


 Ttineris peracti, amounting to a very ſmall propor- 


tion of the whole, hardly deſerving a particular con- 
ſideration. As to what is ſaid, that in the caſe of 
capture of ſhips, you allow the full freight of the 

whole 
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whole voyage; that allowance is made on another 
account; you take the ſhip in that caſe on account, 
not of itſelf, but of its cargo; you interrupt its 
occupation which was legal and innocent, and it is 
therefore not unjuſt 'to allow it the benefit of its ori- 
ginal contract, which you alone have prevented from 
being carried into execution, Very different is the 
conſideration of riſk, reſpecting a cargo, which has 
never been incurred, and of a payment which is due 
only, on the event of that riſk having been actually 
incurred—no contract ſubſiſting, and the cargo being, 
in its own nature, liable to this ſpecies of intercep- 
tion. 

Upon the whole, I ſee no ſufficient reaſon to pro- 
nounce that the Regiſtrar and merchants have 
adopted a wrong meaſure of value in diſallowing the 
charge of inſurance ; they have allowed what, upon 
their own experience, they pronounce to be. a rea- 
ſonable indemnification and profit, and I do not un- 
derſtand that the ſufficiency of this indemnification 


and profit is impeached, on any other ground, than 


that an inſurance would have been added in the or- 
dinary courſe of a mercantile account, if the cargo had 
reached its intended deſtination. Being of opinion 
that the ordinary terms of a mercantile account, to 
be ſettled on the completion of the voyage, do not 
furniſh, (all circumſtances being duly weighed,) the 
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neceſſary or juſt meaſure of value, to be applied in 


tranſactions of this kind, I do not find myſelf 
enabled to ſuſtain the objection. If, as it has been 
repeatedly . urged, an underſtanding to a different 
effect has ſubſiſted between the King's government 


and the parties, there can be no doubt that on their 
reſort to a ſuperior tribunal, better acquainted with | 
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" THE Wü l, Exernapne Maſter... an 


nts was thi caſe” of an afſerted” Hamburg g * 
taken 14th Auguſt 17 99 on a voy age ron Ham- 


vx to Sr. Doming, having in ber voyage touched 
at Bourdeaux, & here ſhe” ſold” part of the goods 


brought from Hamburg, and rook a quantity of iron 


ſkoͤres and other articles for 5. Domingo. A queſtion. 
was" firſt raiſed as to the Property of the ſhip, and. 
cargo; and 2dly, ſuppoſing ing it to be neutral property, 
Wither a trade from the mother country of France 10 
Se. Domingo, a French colony, was not an illegal tiade, 
anl. uch as would render the property of neutrals en- 
ghoed in it liable to be conſidered as the pro rty « 0 
enemies, and dubject to confiſcation? It s denied. 
that Sr. Domingo was to be conſidered , in its preſent. 
ſlatè as a French colony. Aſter various obſervations. 
on theſe points, farther proof was direcked ro | be made. 
of the property ; and permiſſion Was given, to to boch 
parties,” to produce information as to * tate, an wh 
c6hdifion of &. Pomingo at that time. I 
On the 5th of Auguſt 1800 the cauſe. b was heard on 
"For the captors, King's Abl and ee p 
The proofs'of'/* property that have been brought for- 
ward, ſeem nof to be expoſed t to much objection, an 
therefore allowing it to be neutral property, the quel- 
tion remains only as to the effect of the trade in 
* 1 which 
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which it bas been engaged, . Whether $2. Doming 
is not to be taken as 2 French colony? taking 
it ſo to be,+— Whether property, i Mela in unde; 
between the mother country. and her. colony, is not, 
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under the eſtabliſhed principles of this country, ſubjed; © 


to condemnation ?. That S,. Domingo is to be con- 
ſidered as a French colony, Aufficiengly. appears from 
a variety of circumſtances, ſome, of them ariſing in 
this very cauſe : . Beſides the grpcral profeſſions of 
Tonſſoint, and che continual. communications chat are 
paſſing between that colony and France:; ye find, in 
this cauſe, an exemption of duties, in reſpe&t to, the 
e of i its MPA) 97 France and: a general 
underſtang] "ns, I 12 of Mr. Jenniſb $: correſ- 
pondent. at By durdeaus the French. laws, were, aul 
in force there. 17 8 tag beſides, | that no proof 
which the 2 can r receive, , has been produced og 
the other, ſ 10 de, the | fact may be aſſumed without fartbeg 
argument, that St, Domingo was a French _colooy, 
and that. ſufficient, ground i is laid, far. the operation 
of the principle of, law, which, has always been 
plied, to. ſuch caſes. As to the general. principle. 
law, it has ſo. often been a vexata gugſtio in this 
Court, that. it will not be neceſſary to go at lengrh 
into all the details of hiſtory and reaſoning by which 
it is ſupported. It will, be ſufficient. to adyert to the 
principles of the wat. of 1756, | when this matter was 
fully ſettled, on. principles that have never yet been 
abandoned, notpithſtanding that they may have un; 
dergone temporary. relaxations; —a8 in the laſt war, 
owing, to the fallacious profeſſions of ihe French gor 
vernment, as to the changes of their colonial ſyſtem. 
l. is nqtoripys.that cheſs proſeſiont proved untrue, the 
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former*priticiple was re-eſtabliſhed, and has ever fince 
been taken to be in full force, as far as it is not relaxed 
by the Orders of Council that have iſſued this war. 

The firſt orders of 1793 contained no relaxation 
whatever. In January 1794 freſh inſtructions iſſued, 
directing the bringing in of Meſt India produce coming 
fo Europe, being a relaxation as to the intercourſe 
of America with the Weſt India markets ; a change 
thought reaſonable from the particular ſituation of that 
country, and the treaties that had been made with it; 


but not operating as any abandonment of the general 


principle, as it reſpected the colonial ſyſtem of Europe. 
Afterwards a farther relaxation took place, 25th Ja- 
nuary 1798, as to the allowance of bringing the pro- 
duce of the Weſt India iſlands to Europe, but only to 
the ports of this country, or to ſome port of the country 
to which the neutral merchant belonged: This is the 
extent of the relaxations that have paſſed ; they have 
not gone ſo far as to authoriſe a commerce between 
the colony and the mother country ; and by parity of 
reaſoning there can be no pretence to ſay, there has 
been any relaxation, as to the outward trade, from the 
mother country of the belligerent to the colony. In 
point of principle there can be no diſtinction made. 
There is the ſame ſupport and maintenance of their 
revenues by payment of duties, the ſame employment 
of the experience and induſtry of French merchants 
in aſſorting the cargo, and the ſame return of profits 
to them. On the contrary, the injury to the other 
belligerent is in ſome reſpects greater, as it furniſhes 
a ſupply of war ſtores, as appears by many of the 
articles of this cargo, hemp, flax, iron, bricks. It 


is, beſides, a general conſequence of theſe outward 
ſpeculations; 
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ſpeculations ; that they bring a return of i importation 
of colonial produce into France ; as it appears in this 
caſe that many neutral ſhips had gone from !Bour- 
deaux to St. Domingo, which had found their way 
back to Bourdeaux, although the return of this par- 
ticular veſſel is repreſented to have been deſtined: for 
Hamburg.—On theſe grounds it is ſubmitted, that this 
is an illegal trade ſubjecting the property engaged in 
it to condemnation. 


For the claimant, Arnold and Sewell,—The parti- 
culars of this caſe. are, that it was a ſpeculation be- 
ginning at Hamburg to ſend certain goods to the 
market of St. Domingo, with a liberty of touching 
at Bourdeaux, where ſome of the goods were to be 
landed and others taken in for St. Domingo: In the 
original ſcheme of the voyage the bricks and iron 
pots were to have been carried on to Sz. Domingo; but 
it being found at Bourdeaux, that ſome difficulties 
were likely to ariſe at the Cuſtom-houſe, on clearing 
out ſuch articles, and as it was apprehended that ſimilar 
difficulties might ariſe at Sr. Domingo, they were 
landed at Bourdeaux, to be ſent back to Hamburg, and 
other articles of the ſame kind, but about which, the 
ſame difficulties were not likely to ariſe, were put on 
board. The hemp, about which ſome argument was 


at firſt attempted to be raiſed, was not on board at 


the time of capture, and therefore it is conceived that 
may be laid out of the caſe. The principal queſtion 
ariſes on the legality of going on a voyage of this 
deſcription, from a port of France to a French colony: 
In reſpe& to the ſtate of Sf. Domingo, it cannot 
be denied, that the repreſentations of the ſtate of the 
iſland were numerous and oppoſite, clearly ſhewing 


that 
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dern. affording a juſt cauſe of imprefp on on che mind of My 


une , Jenniſh, to ſuppoſe it was 'no longer x/Pyiic-tolonp; 
99% there is it leaſt a fair ground for the indudementt, under 


that St. Domingo was at this time a French colony. 


zof neutral nations; becauſe as war cannot be carried 
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his the and was at leaſt in a very unſettled Rate; ack 


which Mr. Iruriſß ſtates 'Kitniſelf to have acted, Sh 
engaging in this trade, Principally, owing to ca 

ſertled tate of the iſland.” It being ſhewn that there 
was ſoffieient to juſtify this impteſſiom on che part uf 
Mr. Jenniſb; it may be better to addreſs the argumeit 
to the general queſtion,” allowing, for arguments ſüke, 


lt is true that the general colonial. Jaw of Enrope 
as created a monopoly, from which other countries 
are generally precluded; at the ſame time laws rei- 
pecting colonies, and laws reſpecting trade in ge- 
neral, have always undergone ſome change and relar. 
ation after the breaking out of hoſtilities z it 
-neceſſary ihat it ſhould· be ſo, with regard to the 'rights 


on between the principal powers of Europe, in ſuehu 
manner as tu confiae the effects of it to themſelves 
alone it follows that there muſt be ſome changes 
und variation in the trade of Europe; and it cannot 
be ſaid that neutrals may not take the benefit of any 
advantages that may offer from theſe changes be- 
cauſe, if ſo, it would lead to a total deſtruction ef 
neutral trade; if they were to ſuffer the obſtructidii 
in their old trade, which war always brings with it, 
and were not permitted to engage in new channels, 
it would ambunt to a total extinction of neutral com- 
merce: Such a poſitlon, therefore, canhot be main- 

rained, that they may not avail themſelves of what's 
beneficial/in. theſe changes, in lieu of what they muſt 
3 | —— 


Nell OUR or Amtl. 


.necedlanity;ſulfesy in other patts of che it ttade, in cine 
of war. Its not meant that: they ſhould be entitly 7 
ſet at. liberty. from alk the teſtriftions of peace chat 
would be going £09 fat: But that, as there bas brenn 
a. regular courſe of relaxations, as well in our navi- 
gation Jaws, as in the colonial trade, in admitting im- 
portations and exportations not allowed in time of 


peace, it ſcems not to be too much. to fay, that if 


they have been regulacly, relaxed in former wars, neu- 
tral. ,merchanrs may think. themſelves at liberty, tb 
engage in it, in an enſuing war, with ĩmpunity; and 
it Gees zoll a Tg that, as-a-belligerett 
country allows. a change in its. own ſyſtem as necei- 
ſary, andd, invites neuttals to: trade, in its colonies undor 
relaxations, out would allow them to trade in the ſame 
manner, with the oolonies · of the enemy. At may be 
ſaid that the ſtrict principle of war is, to do all poſſibitł 


miſchief ta yoor enemy, and. deſtroy his reſourtres ai 


trade, as much as you canr-t his may he trus in theory, 
but it muſt; be underſtood only; as the ſtrict theoretit 
Principle, which, in practice, is limited, by other cot 
ſiderations, and by rights of other parties 3. the whale 
trade of the enemy cannot be deſtroyed without th 
greateſt injury to nęutra]l nations, therefore this righs 
againſt the enemy muſt be limited, in ſome degree, hy 
the rights of neutral trade. If you. can find indeed · 
trade wholly and æxcluſively confined to the enemy, that 
is the. point on which. it is lawful for you to ſtrikes 
that was the rule and the foundation of the principles 
ſet up in 1756 che ſtate of che, colonies at that 
time juſtified ĩ. the ſyſtem remained entire gad · as 
long ag the colonial trade remained an excluſive tradg, 
that, was She jpgior,, on; which; was lawful zo Rrikes 
914 but 
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but, fince that time relaxations have been} regularly 


admitted; at the commencement of the laſt war it 
was ſo allowed to be, and on that account the fame 


principle was not enforced; the principle might not 
be abandoned, but the fact being, that the French 
had opened their ports, the principle was not applied: 
In the ſame manner the French have opened their 
ports in this war, and various relaxations have been 
admitted; it is now held to be an allowable trade 
from a neutral country to the colony of a belligerent. 
The war commenced with a general prohibition in 
the inſtructions of November 1793, and all veſſels 


were directed to be taken that were carrying ſupplies 


to the colonies of the enemy, or bringing produce from 


them; but theſe were relaxed in January 1794, and 


other inſtructions iſſued of narrower extent, It was 
then directed to bring in thoſe veſſels that were car- 


rying Weſt India produce from the Weft India iſlands 


to Europe, and thoſe that appeared to be going 70 ſuch 
iſlands in the Veſt Indies as were under blockade. 
This ſeems to be the only reſtriction on trade 7o the 
Weſt India iſlands, that it ſhould not be going to 
iſlands under blockade; this order continued in force 
four years, till the reſtriftion was ſtill farther taken 
off, by allowing neutral veſſels to carry Veſt India 


produce to Europe, either to our ports or to the 


ports of their own country. It is not aſſerted 
that the whole of the colonial trade is laid open by 
theſe relaxations, or that a neutral ſhip might go from 
a port of France to a colony and back again to 
France — making one whole and entire tranſaction; 


in that caſe the returns would be projected before 


the voyage began; and that, it muſt be allowed, 
| would 
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would be only the trade of the enemy on increaſed 
freight. But as to ſeparate voyages the matter is very 
different—as well in regard, to the nature and effect 
of the trade itſelf, as to the terms of the inſtructions 
reſpecting it: the legality of the trade home ward from 


before the Lords; and ſuch a trade might be conſtrued 
to fall within the ſcope of the King's inſtructions, 
although it is not ſo affirmatively expreſſed; but this 
trade outward to the colony cannot, by any impli- 
cation, come within the terms of the inſtruction, It 
remains then, only to enquire, Whether there is any 
thing in the nature of it, that ſhould induce the Court 
to conſider it as illegal? It cannot be illegal on the 
ground that it is not legal for the neutral to go to 
the colony of the enemy, becauſe he is now allowed 
to go from his own port; therefore the ſame ſupplies 
may be afforded. It cannot be, that he aſſiſts the 
enemy by taking articles from the mother country 
that he might do circuitouſly, by going to his own 
country firſt, with equal adyantage to the mother 
country, in reſpect to its revenue ariſing from duties. 
On theſe grounds it cannot be illegal; neither is it made 
ſo by notification, or in the King's inſtructions to his 
cruizers. With reſpect to authorities, it cannot be 
expected that there ſhould be any. The queſtion has 
not ariſen in this war; or it would not be to be diſ- 
cuſſed ſo much at length in the preſent caſe. During 
the laſt war there could not ariſe any precedent, as 
there was then a general relaxation. But there is a 
caſe, of the Vernagling in 1786, where freight was 
given to a neutral ſhip going from Marſeilles to a 
French colony and back; from which it appears that, 
whilſt neutrals were admitted generally to partake in 
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the colony to France, is a queſtion at preſent ſuſpended. 
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The the colonial trade, it was not thought to afford 


November Tth, French port. 


1799. 
3 JUDGMENT. 
28 Sir Vn. Scott.— This is the caſe of a ſhip taken 


on a voyage originally from Hamburg, firſt to Bour- 
deaux, where ſhe diſcharged part of her cargo, and 


having taken on board other goods, proceeded to the 


colony of St. Domingo, and was taken in this period of 
the voyage. The firſt point made on the part of the 
claimants is, that St. Domingo is not to be conſidered 
as a French colony, but as in a ſtate of indepen- 
dence; and a ſecond point made is, that even if it 
were conſidered as French, yet, as the Engliſh have 
themſclves traded with that iſland, this muſt be deem- 
ed a permiſſion to the ſubjects of neutral countries to 
do the like. In proof of the former. allegation an at- 
tempt was made to introduce extracts from the com- 
mon Engliſh newſpapers, which the Court would not 
permit to be read; the Gazette is the only authority 
of this ſpecies admitted and reſpected by the Court 
for reaſons too obvious to require a particular notice, 
From other more legitimate evidence, than any con- 
tained in unauthoriſed publications of that nature, [ 
think it is legally to be held, that S. Domingo con- 
tinues a French colony. It appears that a direct 
| commercial correſpondence, and communication, is 
carried on between France and that iſland, which could 
hardly be if it was deemed to be in a ſtate of revolt 
and diſruption from the mother country; the French 
Cuſtom-houſe ordinances and regulations appear all 
to be in full force there; ſhips go certificated and 


bonded as upon the former ſyſtem; and if there are 
parts 


. any ground of diſtinction that they were going from a 
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parts of the iſland not under French dominion, it does 
not at all appear that it was in the view of the preſent 
parties to trade with thoſe parts excluſively, 


Upon the ſecond preliminary point, viz. That an- 
Engliſh trading with this French colony, muſt, at all 
events, be deemed an authoriſation of the ſame trade 
to the ſubjects of other countries, I have only to ob- 
ſerve, that it might be admitted to have that effect, if 
the fact were true in the degree neceſſary to ſupport 
the concluſion. The matter of illegality imputed to 
the preſent claimants is a direct trading between the 


mother country of the enemy and his colony, a 


lending of themſelves to the purpoſe of a direct com- 
munication between the two, To ſhew that Engliſh» 
men have traded to St. Domingo, and under the autho- 
rity of their government, is not ſhewing enough, unleſs 
it is likewiſe ſhewn, that they had, under that autho- 
rity lent themſelves to be the inſtruments of a direct 
commercial correſpondence between France and its 
colony; a trading between the dominions of Great 
py and St. Domingo, could authoriſe no more 
an a trading between the neutral country itſelf and 

that colony, | 
On the other hand it has been preſſed againſt the 
claimants, that ſome part of the cargo which came 
from Hamburg and was diſcharged at Bourdeaux was 
contraband, and being the property of the ſame 
perſons would affect the goods, which travelled with 
them from Hamburg, and were proceeding onwards 
to their ultimate deſtination of St. Domingo. The 
goods which are charged to be of the nature of con- 
traband, are hemp, or ſome ſimilar ſubſtance, under 
another name fit for the manufacture of ropes. As 
0 2 theſe 
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theſe commodities are not now remainigg on board 
the ſhip, they cannot become the ſubjects of any in- 
ſpection, which the Court could order for the pur- 
poſe of aſcertaining their real nature and probable 
uſe, It is argued indeed, that the claimants' agents 
at Bourdeaux ſpeak, in a letter, of their expeCtation 
that the rope-makers employed by the government 


at that place would purchaſe them. But it does not 


appear that theſe perſons had themſelves ſeen the ar- 
ticles, or that they had any thing more than a general 
hope that the goods might find a vent of that kind, 
On the other hand it appears that theſe goods had 
been inſpected by a Britiſ man of war at Dover, 
when the ſhip put in there in the courſe of her voyage 
to Bourdeaux; there is reaſon to preſume that the 


fearch was not made in a perfunctory manner; it was 


made in a harbour where a ſearch could be con- 
veniently made, and by perſons generally ſincere 


enough in their deſire to make ſuch ſearches effec- 


tual, The inference is, that they were not of a 


contraband nature ; at belt it is lefr ambiguous, and 


without any particular means remaining of affording 
a certainty upon the matter, If ſo, it is uſeleſs to 
enquire what the effect of contraband in ſuch cir- 
cumſtances would have been. I ſhall ſay no more, 
than that I incline to think that the diſcharge of the 
goods at Bourdeaux would have extinguiſhed their 
powers of infection. It would be an extenſion of this 
rule of infection not juſtified by any former appli- 
cation of it to ſay, that after the contraband was 
actually withdrawn, a mortal taint ſtuck to the goods 
with which it had once travelled, and rendered them 
liable to confiſcation even after the contraband itſelf 


was out of its reach. 
| Another 
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Another conſideration was likewiſe preſſed againſt 
theſe goods; that having been entered at Bour- 
degux, and exported from thence, -it muſt be 
deemed an actual exportation from that port, 
and conſequently that they are liable to be treated 
legally in the ſame manner (whatever that manner 
may be) as the goods firſt put on board at Bour- 
deaux. I incline to think that this would be much too 
rigorous an application of principles rather belonging 
to the revenue law of this kingdom, a ſyſtem of 
law having little in common with the general prize law 
of nations ; and that theſe, goods are entitled to be 


conſidered as coming from Hamburg, the original 


place of their ſhipment ; and former deciſions having 
fully eſtabliſhed that a direct commerce from a neu- 
tral country to a French ſettlement was open, I decree 
reſtitution of theſe goods, which all appear to be 
neutral property. 


Upon the mere queſtion of property, as it reſpedts 
all the goods as well as the ſhip, I ſee no reaſon to 
entertain a legal doubt. Conſidering them as neutral 
property, I ſhall proceed to the principal queſtion in 
the caſe, viz. Whether neutral property engaged in a 
direct traffic between the enemy and his colonies, is 
to be. conſidered by this Court as liable to confiſca- 
tion ? And firſt with reſpect to the goods, 

U pon the breaking out of a war, it is the right of 
neutrals to carry on their accuſtomed trade, with an 
exception of the particular caſes of a trade to blockaded 
places, or in contraband articles (in both which caſes 


their property is liable to be condemned), and of their 


ſhips being liable to viſitation and ſearch ; in which 
caſe however they are entitled to freight and expences. 
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I do not mean to ſay that in the accidents of a war 
the property of neutrals may not be variouſly en- 
tangled and endangered; in the nature of human 
connections it is hardly poſſible that inconveniences 
of this kind ſhould be altogether avoided. Some 
neutrals will be unjuſtly engaged in covering the goods 
of the enemy, and others will be unjuſtly ſuſpected 
of doing it; theſe inconveniences are more than fully 
balanced by the enlargement of their commerce ; the 
trade of the belligerents is uſually interrupted in a great 
degree, and falls in the ſame degree into the lap of 
neutrals, But without reference to accidents of the 
one kind or other, the general rule is, that the neutral 
has a right to carry on, in time of war, his accuſtomed 
trade to the utmoſt extent of which that accuſtomed 
trade is capable, Very different is the caſe of a 
trade which the neutral has never poſteſſed, which he 
holds by no title of uſe and habit in times of peace, 
and which, in fact, can obtain in war by no other 
title, than by the ſucceſs of the one belligerent 
againft the other, and at the expence of that very 
belligerent under whoſe ſucceſs he ſets up his title; 
and ſuch I take to be the colonial trade, generally 
ſpeaking. _ 

What is the colonial trade generally ſpeaking ? It 
is a trade generally ſhut up to the excluſive uſe of 
the mother country, to which the colony belongs, 
and this to a double uſe that, of ſupplying a market 
for the conſumption of native commodities, and the 
other of furniſhing to the mother country the pecu- 
liar commodities of the colonial regions; to theſe 
two purpoles of the mother country, the general policy 


reſpecting colonies belonging to the ſtates of Europe, 
has 


HIGH COURT OF ADMIRALTY. 


has reſtricted them. With reſpe& to other countries, 
generally ſpeaking, the colony has no exiſtence ; it 
is poſſible that indirectly and remotely ſuch colonies 
may affect the commerce of other countries. The 
manufactures of Germany may find their way into 
Jamaica or Guadaloupe, and the ſugar of Jamaica or 
Guadaloupe into the interior parts of Germany, but 
as to any direct communication or advantage reſulting 
therefrom, Guadaloupe and Jamaica are no more to 
Germany than if they were ſettlements in the moun- 
tains of the moon; to commercial purpoſes they are 
not in the ſame planet. If they were annihilated it 
would make no chaſm in the commercial map of 
Hamburg. If Guadaloupe could be ſunk in the ſea 
by the effect of hoſtility at the beginning of a war, 
it would be a mighty loſs to France, as Jamaica 
would be to England, if it could be made the ſubject 
of a ſimilar a& of violence. But ſuch events would 
find their way into the chronicles of other countries, 
as events of diſintereſted curioſity, and nothing more. 


Upon the interruption of a war, What are the 
rights of belligerents and neutrals reſpectively re- 
garding ſuch places? It is an indubitable right of 
the belligerent to poſſeſs himſelf of ſuch places, as of 


any other poſſeſſion of his enemy. This is his com- 


mon right, but he has the certain means of carrying 
ſuch a right into effect, if he has a decided ſuperiority 
at ſea: Such colonies are dependent for their exiſtence, 
as colonies, on foreign ſupplies; if they cannot be ſup- 
plied and defended they muſt fall to the belligerenc 
of courſe—and if the belligerent chooſes to apply his 
means to ſuch an object, what right has a third party, 


perfectly neutral, to ſtep in and prevent the execu- 
0 4 tion? 
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tion? No exiſting intereſt of his is affected by it; he 
can have no right to apply to his own uſe the bene- 
ficial conſequences of the mere act of the belligerent; 
and to ſay, © True it is, you have, by force of arms 
forced ſuch places out of the excluſive poſſeſſion of 
the enemy, but I will ſhare the benefit of the con- 
queſt, and by ſharing its benefits prevent its pro- 
greſs. You have in effect, and by lawful means, 
turned the enemy out of the poſſeſſion which he had 
excluſively maintained againſt the whole world, and 
with whom we had never preſumed to interfere ; but 
we will interpoſe to prevent his abfolute ſurrender, by 
the means of that very opening, which the preva- 
lence of your arms alone has affected; ſupplies ſhall 
be ſent and their products ſhall be exported ; you 
have lawfully deſtroyed his monopoly, but you ſhall 

not be permitted to poſſeſs it yourſelf; we inſiſt to 
ſhare the fruits of your victories, and your blood and 


' treaſure have been expended, not for your own in- 


tereſt, but for the common benefit of others.” 
Upon theſe grounds, it cannot be contended to be 
a right of neutrals, to intrude into a commerce which 
had been uniformly ſhur againſt them, and which is 
now forced open merely by the preſſure of war; for 
when the enemy, under an entire inability to ſupply 
his colonies and to export their products, affects to 
open them to neutrals, it is not his will but his ne- 
ceſſity that changes his ſyſtem; that change is the 
direct and unavoidable conſequence of the compulſion 
of war, it is a meaſure not of French councils, but of 
Britiſh force. | | | 
Upon theſe and other grounds, which I ſhall not at 
preſent enumerate, an inſtruction iſſued at an early 


period 
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period for the purpoſe of preventing the communi- 
cation of neutrals with the colonies of the enemy, 
intended, I preſume, to be carried into effect on the 
ſame footing, on which the prohibition had been 
legally enforced in the war of 17 56 a period when 
Mr. Juſtice Blackſtone obſerves, the deciſions on the 
law of nations proceeding from the Court of Appeals, 
were known and revered by every ſtate in Europe. 

Upon further inquiry it turned out that one fa- 
youred nation, the Americans, had in times of peace 
been permitted, by ſpecial convention, to exerciſe a 
certain very limited commerce with thoſe colonies of 
the French, and it conſiſted with juſtice that that caſe 
ſhould be ſpecially provided for; but no juſtice re- 
quired that the proviſion ſhould extend beyond the 
neceſſities of that caſe ; whatever goes beyond, is not 
given to the demands of ſtrict juſtice, but is matter of 
relaxation and conceſſion, 


Different degrees of relaxation have been expreſſed 
in different inſtructions iſſued at various times during 
the exiſtence of the war. It is admitted that no ſuch 
relaxation has gone the length of authoriſing a direct 
commerce of neutrals, between the mother country 
of the enemy and its colonies; becauſe ſuch a com- 
merce could not be admitted without a total ſur- 
render of the principle ; for allow fuch a commerce 
to neutrals, and the mother country of the enemy re- 
covers, with ſome increaſe of expence, thedire& market 
of the colonies, and the direct influx of their produc- 
tions; It enjoys as before, the duties of import and 
export, the lame facilities of ſale and lupply, and the 
maſs of public inconvenience is very ſlightly di- 
miniſhed, Even ſuppoſing that this trade is carried 
10 on 
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on with integrity, (which it is difficult to hope under 
all the temptations and opportunities of fraud which 


a direct intercourſe will ſupply,) there is every reaſon 
to believe that the ancient monopoly will, in effe&, 
revive itſelf without the aid of excluſive prohibitions, 
The force of lang eſtabliſhed connection, and of antient 
habits of trade, would in a great meaſure preſerve 
for a time to the mother country, its antient excluſive 
commerce with colonies, although the communi- 
cation might be legally open to the merchants of 
other countries, | | 

Much argument has been employed on grounds 
of commercial analogy — his trade is allowed—that 
trade is not more injurious - not that to be con- 
ſidered as equally permitted? The obvious anſwer is, 
that the true rule to this Court is, the text of the 
inſtructions ; what is not found therein permitted, is 
underſtood to be prohibited, upon this plaia principle, 
that the colony trade is generally prohibited, and that 
whatever is not ſpecially relaxed continues in a ſtate 
of interdiction. The utmoſt that could be contended 
would be, that a commerce exactly eju/dem generis & 
gradus would be entitled to the favour of the per- 
miſſion ; but the relaxation is not to be extended by 
conſtruction, particularly where authority has been 
gradual in its relaxation ;—where It has diſtinguiſhed, 
and ſtopped ſhort in ſeveral ſtages, individuals have 


no right to go further, upon a private ſpeculation of 


their own, that authority might as well have gone 
further. It is argued that the neutral can import 
the manufactures of France to his own country and 
from thence directly to the French colony; Why 


not immediately from France, ſince the ſame purpoſe 
is 
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a manner more conſiſtent with the general rights 0 
neutrals, and leſs ſubſervient to the ſpecial con- Nabe mths 


venience of the enemy. If a Hamburg merchant im- 
ports the manufacture of France into his own country, 
(which he will rarely do if he has like, manufactures 
of his own, but which in all caſes he has an uncon- 
troulable right to do,) and exports them afterwards 
to the French colony, which he does not in their ori- 
ginal French character, but as goods which, by im- 
portation, had become a part of the national ſtock of 
his own neutral country, they come to that colony 


with all the inconvenience of aggravated delay and 
expence; ſo if he imports from the colony to Ham- 


burg, and afterwards to France, the commodities of the 
colony, they come to the mother country under a 
proportionable diſadvantage; in ſhort the rule preſſes 
upon the ſupply at both extremities, and therefore if 
any conſiderations of advantage may influence the 


judgment of a belligerent country in the enforcement 


of the right, which upon principle it poſſeſſes, to 
interfere with its enemy's colonial trade, it is in that 
ſhape of this trade, that conſiderations of this nature 
have their chief and moſt effective operation. 

It is an argument rather of a more legal nature 
than any derived from theſe general topics of com- 
mercial policy, that variations are made in the com- 
mercial ſyſtems of every country in wars and on 
account of wars, by means of which neutrals are ad- 
mitted and invited into different kinds of trade, for 
which they ſtand uſually excluded, and if ſo, no one 
belligerent country has a right to interfere with 
neutrals for acting under variations of a like kind 
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its enemy. And certainly if this propoſition” could 


be maintained without any limitation, that wherever 


any variation whatever is made during war and on 
account of the ſtate of war, the party who makes it 


binds himſelf in all the variatrons to which the necef- 


fities of the enemy can compel him, the whole colony 
trade of the enemy is legaliſed ; and the inſtructions 
which are directed againſt any part are equally unjuſt 
and impertinent; for it is not denied that ſome ſuch 
variations may be found in the commercial policy of 
this country itfelf; although fome that have been cited 
are not exactly of that nature. The opening of free ports 
is not neceſſarily a meaſure ariſing from the demands 
of war, it is frequently a peace meaſure in the colonial 
ſyſtem of every country ; there are others which more 
directly ariſe out of the neceſſities of war;—the admifſ- 
ſion of foreigners into the merchant ſervice as well as 
into the military ſervice of this country ;—the permiſ. 
ſion given to veſſels to import commodities not the 
growth, produce, and manufacture of the countty to 
which they belong, and other relaxations of the act of 
navigation and other regulations founded 'thereon: 
Theſe it is true take place in war, and ariſe out of a ſtate 
of war, but then they do not ariſe out of the predomi- 
nance of the enemy's force, or out of any neceſſity reſult· 
ing therefrom, and that I take to be the true foundation 
of the principle, It is not every convenience or even 
every neceſſity ariſing out of a ſtate of war, but thy 
neceſſity which arifes out of the impoſſibility of other- 
wiſe providing againſt the urgency of diſtreſs inflicted 
by the hand of a ſuperior enemy, that can be admitted 


to produce ſuch an effect, Tho in time of war 
every 
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every country admits foreigners into its general- ſer- 


vice—every country obtains, by the means of neutral 


veſſels, thoſe products of the enemy's country which 
ic cannot poſſibly receive, either by means of bis 
navigation or its own. Theſe are ordinary meaſures 
to which every country has reſort in every war, whe- 
ther proſperous or adverſe: They ariſe, it is true, 
out of a ſtate of war, but are totally independent of 
its events, and have therefore no common origin with 
theſe compelled relaxations of the colonial monopoly; 
theſe are acts of diſtreſs, ſignals of defeat and depreſ- 
ſion, they are no better than partial ſurrenders to the 
force of the enemy, for the mere pur poſe of prevent- 
ing a total diſpoſſeſſion. I omit other obſervations 
which have been urged and have their force, it 
is ſufficient that the variations alluded to, ſtand upon 
grounds of a moſt diſtinguiſhable nature. 

Upon the whole view of the caſe as it concerns the 
goods ſhipped. at Bourdeaux, I am of opinion that 
they are liable to confiſcation. I do not know that any 
deciſion has yet been pronounced upon this ſubjeR ; 
but till I am better inſtructed by the judgment of a 
ſuperior tribunal, I ſhall eontinue to hold that I am not 
authoriſed, either by general legal principles applying 


to this commerce, or by the letter of the King's in- 


ſtructions, to reſtore goods, although neutral property, 
paſſing in direct voyages between the mother. country 
of the enemy and its colonies. I ſee no favourable 
diſtinction between an outward voyage and a return 
voyage. conſider the intent of the inſtruction to 
apply equally to both communications, though the 
return voyage is the only one ſpecifically mentioned, 
The only remaining queſtion reſpects the ſhip; it 
belongs to the ſame, proprietors, and if the goods 
could 
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could be conſidered as properly contraband, would on 

that account be liable to confiſcation, for in the caſe of 
clear contraband this is the clear rule: 1 incline to 
apply a more favourable one in the preſent caſe. It is 
a caſe in which a neutral might more eaſily miſappre- 
hend the extent of his own rights, it is a caſe of Jeſs 
fimplicity, and in which he ated without the notice 
of former deciſions upon the ſubject. The ſhip came 


from Hamburg in the commencement of the voyage, 


ſhe was not picked up for this particular occaſion, but 
was intended to be employed in her owner's general 


commerce. Attending to theſe conſiderations, I ſhall 


go no further than to pronounce for a forfeiture of 
freight and expences, with a reſtitution of the veſſel. 


Cargo, taken in at Bourdeaux, condemned; ſhip re- 


ſtored, without ſreight. = 
On the ſame day, in the caſe of the Roſe 2 oung 
maſter, 


| Which was a caſe of an American ſhip going from 
1 to Guadaloupe, with an aſſorted cargo 
claimed on behalf of American merchant:: 

The Court. With reſpect to this caſe it differs 
only from the laſt, in this circumſtance, that it is the 
caſe of a voyage from one enemy to the colony of 
another enemy allied in the war.—TI am of opinion, 
that this does not form a ſolid diſtinction: On the 
principles which I have laid down, I think it would 
be impoſſible to maintain the rule of law without ap- 
plying it alſo in this extent. | 


Sentence the ſame, 
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* was a caſe of a Britiſh: piize-ſhip alien by Condemnation 


in France of 3a 


the French, and carried into the Spaniſb port Brie hips 
of St. Schaſtian ; from whence the ſhip's papers were penn oa 
tranſmitted to France, and. 2 ſentence of condemna- lin Were 
tion paſſed at Bayonne, May gth, the ſhip (till lying au — ü 
in the Spaniſh port. The ſhip was then old to the beld valid. 
preſent claunant, a merchant of Altona; and was 
ailing at the time of capture, July 1799, in ballaſt 


from St. Sebaſtian to Altona. 


On the part of the coptere—It was contended under 
the authority of the Fladoyen, that this was a pur- Vol f. P. 135. 
chaſe reſting on an illegal ſentence of condemnation; 
and therefore that it could not avail, to transfer any 
ight or juſt title to the neutral claimant, 


JubouExr. . AE 44s 3 
Sir V. Scott— This is 4 caſs material "differing | 
ſcom thoſe in which condemnation has paſſed om ſhips 
carried into a neutral country ; thoſe proceedings have 


been held illegal, e decauſe it was not to 
VOL: He3s 4-5 ee be 
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1 bo . that a neutral government wodja fo far 


———— depart from the duties of neutrality as to permit the 
Nev. 18th, © exerciſe of that laſt, and crowning act of hoſtility, if 
1799. 1 may ſo expreſs myſelf; the condemnation. of the 
1 property of one belligerent to the other; thereby 
confirming and ſecuring him in the acquiſition! of his 
enemy's property by hoſtile means. But this will 
not hold good with reſpect to condemnations paſſed 

on ſhips brought into the ports of an ally in the war, 
In ſuch caſes there is nothing. to prevent the 30. 
vernment from proceeding to that laſt act of hoſ- 
tility; there is a common .iftereſt between them on 
the ſubject; and both governments may be preſumed 
to authorize any meaſures conducing to give effe& 
to their arms; and to conſider each others ports a 
mutually ſubſervient. I am, therefore, inclined to 
hold ſuch a condemnation ſufficient, in regard to 
property taken in the courſe of the operations of 3 | 

common war. 

| | As the facts of purchaſe appear to be fullcienty 
: proved on the farther proof that has been exhibited; 


I thall decree reſtitution of this ſhip for the claimants 
| Ship reſtored. 


1 


In the Harmony, Eltrecht, Nov, 18th, | 8 which Was 2 
caſe of a Britiſh prize ſhip-taken by a French privateer, and carried 
to Helveiſivys, and condemned by the French Commiſſary of Marine, 
at Rotterdam, 6 Prair. an 6, 25 May 1798; and in the caſe of 
the Adelaide, Pirtrom, under circumſtances exad y ſimilar; further 
proof being required to be given of the property, and of the 

bond fide transfer to the neutral claimant, the queſtion of law | 

reſpecting the 1 of ſuch condemnations was 8 

IRS ſerved. 
In the Betſy, Kruger, 12 Auguſt 1800, which was a caſe under 

a circumſlances exatily. ſimilar, the queſtion of law was evaived; and 

the legality of the condemnation being admitted by the Court, 

further proof was directed to be made of-the fact of transfer. 
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N18 was 2 caſe on the adriifig n of an gde 
on the part of the 4 claiming to have 
the Dutch, ſhips taken; by Lord Keith at the Cape of 


being taken in port e to the declaration of 
hoſtilities again! Holland,” APN | 

Again/# the admiſſion of ahi ee the King's 
Advocate and Arnold. The queſtion before the Court 
ariſes on a capture made in the year 1795, ud it is 
undoubtedly to be lamented on all fides, that diſtri- 
bution ſhould haye been long prevented by any con- 
flicting claims, as to the manner in which it ſhall be 
condemned: It now comes forward on an oppoſition 
to the allegation; that, if the Court ſhould think there 
is no ground to ſuſtain, the demand ſer up on the 
part of the Admiralty, all farther delay may be re- 
moved. The queſtion is, Whether certain ſhips taken 
by Ld. Keith, at the Cape of Good Hepe, and detained 
by him there previous to the act of capture, Hall de 
condemned to the King jure coronæ, or as droits f 
Admiralty. The diſtinction of law on this point, it 
is apprehended, - has been long clearly eſtabliſhed, 
* that all veſſels detained in port, and found there 
* at the breaking out of hoſtilities, are condemned 
« jure corone to the King; and that all coming in 
after hoſtilities, not voluntarily by revolt, but 
ignorant of the fact, are to be condemned as droits 
3 — he only doubt that can be made 
P 2 in 
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Duteh ſhips hs 
tzined.in port, 


at the Cape 4 


fore . — 3 
of hoſtiliries 


Good Hope, condemned as droits of Admiralty; 3, a againft Holland, 


claimed as delt 
of Admiralty: 


condemned to 


Z. 


\\ 
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in the preſent hueſtion, ! is to determine, under which 
2 of theſe deſcriptions theſe ſhips are, under all the 
Nev. 19th, circumſtances preceding and attending the capture, 
1 to be conſideted: the circumſtatices are briefly theſe: 
on the 11th of June 1795 Lord Keith ſailed into 
a Symond's Bay, and found ſeveral Ditch hips lying 
N there: a Dutch packet was allowed to fall, and alſo 
„ frigate, the Midenbleck, on the Arſt "Fung, 
but the ſhips in queſtion and ſeveral other ms 
ſhips lying there, were net permitted to depart. 
A'S e Lord Keith wrote to the commandets of the Durch | 
+ Ht; ſhips on the 28th June ſtating, « that from ſome 
« unfriendly zppearances in the Governor and Coun- 
« cil af tlie Cape, he was apprehenſive of a defign th 
deliver the colony at the Cape to the Freneh = 
« tion, that had over- run the mother country; and 
. that he was commiſſioned by the King of Great 
3 Britain, in conjunction with the Stadtholder, to 
prevent ſuch a meaſure, and accordingiy laid his 
commands on them not to move from "that. 
te place.“ | | ; 


It is impoſſible to contend, therefore, that there 
was not a detention and embargo and reſtraint of 
princes, in this caſe; or that the property ſubſe- 
quently taken as prize, in conſequence of ſuch de- 
tention, is to be diſtinguiſhed in any way from pro- 
perty taken under ſimilar circumſtances in Europe : 

| on the gth' of July a farther communication was 
Oy made by Lord Keith, * that it would be neceſſary 
for him to put ſome of his men on board to prevent 
any waſte or damage of the cargo of the ſhips, or 
any miſchievous intention that might be formed of 


ſetting fire to them; but that the veſſels were not to 
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be conſidered as ſeiſed. It is on this ne 
perhaps, that the claim of the Admiralty is now ſet 
up: but whatever might be tlie terms of the inter- 
courſe, it is impoſſible to ſay, theſe ſhips were not 
preciſely under the very ſame circumſtances, in point 
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of fact, as all other Durch property detained i in : the $ 
ports of this kingdom, > 


All this paſſed previous to the declaration of 


hoſtilities againſt Holland, which did not iſſue, 
till the 15th of September 1795; on the 18th 
Captain Hardy took poſſeſſion of one of the Dutch 


ſhips, the Williamſtadt en Boetſlaar, for his Majeſty's 


ſervice, under a commiſſion granted to him on the 


12th of that month by Lord Keith : this was all that 


happened previous to the knowledge of the de- 
claration of hoſtilities againſt Holland; theſe ſhips | 


remained in the ſame ſtate till the month of May 
1795, when the intelligence of hoſtilities was re- 


ceived at the Cape, and immediately the Dutch flags 


were ſtruck, and the. ſhips taken poſſeſſion of as 
prize. A ſimilar queſtion has already been deter. 
mined in the caſe of the Overyſſel, which was a 
Dutch ſhip of war, detained in an Jriſb port in the 
month of March 1795, and carried into the Cove of 


Cork for ſecurity : till, after the declaration of hoſti- 


lities, the colours were ſtruck October 1795, and 
the ſhip has ſince deen condemned as prize to the 
Crown. The detention which has happened, as well 
in that caſe as in the preſent, is all that can in any 
caſe take place; it is not neceſſary, that an actual 
ſeiſure ſhall be made, in the form of prize; becauſe 
before the proclamation iſſues, that cannot be; an 
embargo, or the forcible detaining of ſuch veſſels, 

P3 is 
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e - le'ull that can in the firſt inſtance be put in fores, 
Lids "It has taken place in this inſtance; and'ir'is ſubmitted; 
n it, that theſe ſhips ſtand in the fame ſituation and mult 

* follow the fame courſe, as all the other Dutch: pro, 
3 8 perty, detained in the ports of this kingdom, before 
the actual declaration of hollilities, and leg Sie 
Cemned Jure coronæ, to the King. Tg | 
For the allegation, the Advocate of * Aueh _Y 
Laurence If in the ports of this kingdom, an order 
of Council puts a general embargo on the ſhips of 
any foreign ſtate, and repriſals afterwards take place, 
itt is not contended that ſuch veſſels would not be 
condemnable as prize to the King jare corona: the 
Overyſel was a caſe of that deſcription; and ng 
queſtion was raiſed about it; it paſſed, in a manner 
ſub filentio, as a matter of common condemnation, | 
and no obſervation was made upon it, but many 
material diſtinctions ſeem to render that caſe na 
authority on the preſent queſtion. That ſhip was 
detained, on an embargo laid on the ports of this 
kingdom, and operating therefore with juſt force and 
Authority to produce its effect: but no embargo il. 
ſuing in this country can operate with any effect, 
beyond the limits of his Majeſty' s realms; it is 2 
mere nullity as to other countries; and no inſtance 
can be produced of an attempt to lay an embargo on 
the ports of a foreign power, The detention, there- 
fore, which is aſſerted to have taken place, in' this 
caſe, could not, if it were proved, operate as an otdi: 
nary embargo, which puts the object into the legal 
poſſeſſion of the Crown, and therefore affords 3 
commencement to the right of prize, if hoſtilities 


atterwards . on the part of the Crown. It 
„„ could 
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could not in law have. operated to this effect, had it 
been the intention of the parties to have done ſo. 
But the very terms of the letters that. paſſed, are 
ſulfigient to , convince the Court that during the 


appearance on the part of -the colony make it doubt- 


particularly dire& me to prevent ſuch a meaſure, and 
ſecure the W of the Soft India ee and 


«4. 


* Wer 4. 
_- 


( a) erer. No. 1, 


« of the governor and council of the Cape, towards the ancient 
« friends and allies of Holland, it is doubtful whether therg 
may not be an intention of delivering the colony to the French 
* faction, which have overrun the mother country; and being di- 
e rected by the king my ſovereign in conjunction with the Prince 
* Stadtholder, to reſiſt the ſame, and to ſecure all ſhips and public 


« yent its falling into the hands of the enemy, and alſo to pre- 
vent all ſhips of the ſaid country from ſailing, unleſs under the 
protection of a States ſhip or Britiſh ſhip of war; I do there- 
fore in conſequence of thoſe inſtructions, command you not to 
move from this place, but to remain here and keep a ſtrict and 
*« careful watch over the ſhip and cargo intruſted to your charge, 
until the ſame can be reſtored to the lawful owner ; and ſhould 
you refuſe to obey the Stadtholder's orders, 6gnified through 
me, you are at liberty to depart with all your private effects and 
* property, and all ſuch who chooſe to remain and abide at their 
duty ſhall be protected in the due exerciſe of the ſame.” 


«28th June 1795.“ 
« To the captains and ee e 


of the Dutch ſhips now in Sy- 
% mond Bay.” ä 
= P 4 protect 


whole of this previous tranſaction, nothing of an 
hoſtile nature ever entered into the contemplation of 
the parties. The firſt letter (a) ſtates, that as the 


ful whether there may not be an intention to deliver 
up the colony to the French, and as my inſtructions 


« Whereas from the 2 unfriendly appearatives. on the part : 


property belonging to the Dutch Eafl India Company, and to 
keep and protect the ſame from embezzlement, and to pre- 
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1 „ protect it from embeerlement, Iam to inform you 
—.—.— that no veſſel will be permitted to ſail but bogen 


9 ſhip belonging to the States, or a Britiſh ſhip; Tow „ 
I” this it is evident that it was no plan, even of abſglite- 
detention, on the part of this nation; but a mere 
act of caution, to prevent theſe ſhips from falling into 

the hands of the French. Another "paſſage: in the 

ſame letter is ſtill ſtronger, * you are to remain and 

« keep a ſtrict watch over the ſhip and cargo, until 
« the ſame can be reſtored to the lawful owner? 

ſhewing that there was no deſign of een * 
Dutch owner of his intereſt. © | 
 Theſecond letter (a) ſtates an apprehenſion of em. 
bezzlement and a deſign of ſetting fire to their ſhips, | 

which might endanger the Engl iſh fleet, and made it 

. | . N 


I . 
** 
a , 


* — —— 
* - * . 
- 


(a) 3 No. : 2. Lo 8 | jb 
% Whereas I underſtand that great waſte and . is 4 
* to the property of the Dutch Eaft India company, every night, 
&« by order of the Governor; and have reaſon to believe he hath 
« ſent or intends to ſend orders of a ſimilar nature to the ſhips in 
this Bay, and to ſet fire to them, which will endanger thoſe of 
* his Majeſty under my command; therefore to prevent any ſuch 
$ miſchievous intentions from being put into execution, I find 
* myſelf obliged to ſend officers and men to watch, and . 
88 known any regularity that may take place. | 


* gth July 195. G. K. ELPHINSTONE. * 


No. 3. 6 Monarch, gth Ju 1795. 
Orders to the captains of Briti % ſhips. 


6 you are to ſend an officer, a midſhipman, and fix men to one 
« of the Dutch, ſhips, to be relieved every day, to keep a ſtrict 
s watch that the — are not plundered or fired, to endanger the 


$6 fleet. 0 
#6 L 0 
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neceſſary to ſend officers and men to prevent any 
irregularity of that kind. From theſe letters it ap- 


"nr | 


deere 


pears that the meaſurcs purſued were merely of a h 


with any hoſtile purpoſe on the part of the Engliſb 
ſquadron; and it is not at this day competent to 
any perſon, to attempt to fix on them a m 
different from the obvious intention of the 

at that time. The intention is ſtill more ſtrongly 
evidenced by the fact of letting a fhip of war depart. 


Had any notion of hoſtility prevailed, this .ſhip of 


war would have been the firſt object to be detained; 


it was ſo in Europe with the-Overyſel ; that ſhip was | 


proviſional nature, and were in no degree connected 5 


immediately detained, and it cannot fail to preſs itſelf 


on the mind of the Court, that theſe different. modes 
of acting ſhew more elearly than words can ſpeak, 

that a different principle of action governed the pro- 
ceedings. In England, the embargo following. the 


general nature of embargoes, was connected with a 


latent purpoſe of confiſcating the property as prize, 
if repriſals ſhould. enſue. At the Cape no ſuch pur- 


pole prevailed, it was a ſtate of. ſimple caution only, 


to prevent the property from falling into the hands 


of the French; and in that ſtate things continded, 
till after the ſurrender of the Cape; from the mo- 


Pe EET 
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| 


« They are to he circumſpe& in their conduct, and to uſe 
nothing belonging to the 8 75 which are not to by conſidered 


« as ſeized. 


gut you are to aſs every means to protect and aſſiſt the com- 


# manders in protecting the wy s cargoes, and the men's private 


10 Property. 3, 


ment 
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damit * 8 the port besen a Brudb hen 
Is, a under the protection of the Lord High Admiral 
e 9th, therefore any feiſure made in it of enemy's propery; 
ve | after that time, is to be conſidered as made d 8 

* name; no ſeiſure was made of the ſhips in queſtion, - 
3 zs prize, till May 1796, and therefore it is ſubmitted 
| they are to be e as n nnd: pq of 
e Ne hk 2 rt $i . 8 


T2 a 5 52 
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3 bonzxr. n 


Sir William Scott—This 1 aiſea on c 
Dulch ſhips, which were found at the Cape f , 
Hape, by the ſquadron under the command of Lord 

Keith; and, which have been proceeded againſt as 
Prize, on the. part of his Majeſty, jure corona. An 
intervention has been now given, on the part of the 
Admiralty, claiming. them as droit: and perquilites 
of Admiralty ; and there can be no doubt that ſuch 
an intervention may be rightly given ; becauſe aslong 
as the office of Lord' High Admiral, though now reſid: | 
ing in the perſon of his Majeſty, continues in this 
/ kingdom to have a legal exiſtence, it is extremely 
proper, that the droits and perquiſites of the office, 

- ſhould continue as anciently diſtinguiſhed ; and 
; although the difference may not be very important as 
=: | to any immediate conſequence under the preſent ap- 
| plication of them, (which is directed by the Treaſury, - 
and not by the Admiralty), it is ſtill fit, that th 
ſhould be ſtrictly determined, and with as mu 
exact obſervance of the ancient rules, as if the pro- 
ceeds were carried in the ancient and diſtin& courle, 
Amonglt theſe rules, I take it to be an eſtabliſhed 
maxim, that the rights of the Lord High Admiral 
ate 
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originally granted, in derogation of thoſe higher 


has not parted with any right which the public wiſ- 
dom has conferred upon it, e than the expreſy 
vords of the grant oth 5259 4276466" ag 


FP W ider, 


« creek, or road of this his Majeſty's kingdom of Eng 


knowing of the war, do delong to the Lord High 
« Admiral “ but certainly not in foreign ports: It 


crown, to ports belonging to foreign powers. Beſides, 
it has always been underſtood that fuch a' coming in 
muſt be during the ſubſiſting war. The very terms 
uſed, „by miſtake of port, or ignorance, not knowing 
of the war,” neceſſarily imply that; and all other 


circumſtances, before a war, do belong to his Ma- 
jeſty. 
This being the caſe, let us ee how the terms of 
this order apply to the circumſtances of the preſent 
caſe. On the breaking out, I cannot ſay of war, but 
of that ambiguous ſituation into which the irregular 
conduct of France had: put different countries, by diſ- 
ä | ſolving 


are wy .be-confilenal as rights Aricti furis, ain | 


The ws alluded to is to be fourid Lotion in 


is the firſt time that J ever heard the idea ſtarted, 
that it was to extend beyond the dominions of the 


ſeizures made any where elſe, or under any other 
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nights of the croum, which are vaſted in the croum Me 200, 


for general utility: ſuch grants are to be conſtrued! 
ſtrictly on the known preſumption, that the crown | 


179% 


yak — to as coming — any port, 


« land, or of Jreland, by ſtreſs of weather or other 
accident, or miſtake of port, or by ignorance, not 


. 4. = : 
= : — 
= 9 " 5 
\ . . 


| eat 


5 detain by the ſtrong hand of power, a number 01 


CaSEs: DETERMINED is THE: 


ſolving the connedtion between the gorernors)und the a 
governed, it was found neceflary,. when Holland, be. 
' eame expoſed to the-invaſion of the French arms, 't@ _ 


| Dutch ſhips in the ports of this kingdom. At the 

ſame time, conciliating Janguage was uſed; to the pra. 
prietors, and promiſes were held out to all ſurh az 
ſhould voluntarily come in, that their property ſhould 
be reſtored to them. It is notorious alſo, that on 

the declaration of hoſtilities that enſued, thele ſeizures 
were enforced with a retroſpective operation, on all 
who had not complied with the terms; and were not 
conſidered as mere civil embargoes, but as actsof forci. 
ble poſſeſſion, on which the property fo ſeized, was 
finally condemned as prize to the crown. Now; unleſs 
very ſtrong and ſolid diſtinctions can be pointed out 
between this caſe, and thoſe which have purſued this 
courſe, I ſee no reaſon why this ſhould not journey in 
the ſame track. Two or three diſtinctions have been 
taken : In the firſt place, it is ſaid, that the detention 
in the ports of England, was a mere civil embargo; 
and that an embargo of that nature could not ex- 
tend to foreign ports, where the crown of England 
has no juriſdiction. In the firſt place, it is not 


neceflary, that the embargo ſhould be exactly of the 
ſame nature, in order to veſt the rights of hy crown; 
for any mode of forcible occupancy or detainer prior 
to + hoſtilities is ſufficient for the purpoſe; and 
ſecondly, the nature of the embargo in the ports of 
this kingdom 1s not very accurately deſcribed, when 
it is termed a mere civil embargo ; for it was a de- 


tention by actual 8 appüed to them.— be 
ſhips 
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ſhips were generally taken poſſeſſion of by an 
armed Power; it was not the mere hand of the 


Cuſtom- houſe that was laid upon them, in the civil © 


mode of forbidding. an egrels ; but 1 it was a reſtraint 


and compulſion, acting by the terror and uſe of force. 
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The embargo at the Cape was likewiſe an embargo. of 


force; and the very argument: that it could not be a 
civil embargo, - betaule this government had no right 
to lay on a ciyil embargo in a foreign port, proves 
that it was an embargo of force; though, if it was 
at all neceſſary that it ſhould partake of any thing like 
a civil authority, it muſt be remembered that the 
Stadtholder's., name and authority is likewiſe em- 
ployed; but it is notorious, that ſome ſhips of war 
that attempted forcibly 'to eſcape, were forcibly 
detained : that is enough to ſhew 1 its wy if it were 
at all neceſlary. 


Another diſtinction is, that in | this caſe a ſhip of | 


war was allowed to go away, whilſt in England, a ſhip | 


of war, the Overyſſel, was detained. I think it does 
not appear, under what particular motive, the permiſ- 
ſion to depart was given: it might be under an under- 
ſtanding that the ſhip was going to ſome other port, 
where diſpoſitions favourable to the Stadtholder might 


be expected. I think the terms of the letter lead us 


to conjecture that there muſt have been ſome ſuch 
motive, as I have ſtated ; becauſe it could not be ſup- 


poſed that ſhe was allowed to depart, as going to the 


mother country, when the ſame letter expreſsly ſtates, 
that country to be in the hands of the French, as in 
fict it now remains. That permiſſion to the ſhip of 
war, mult at any rate be taken, as a peculiar per- 


miſſion, 
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ter was conducted, but whether they Were in truth 


| took place here, much in the fame ſtyle. 


— 
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Bitten, Hiflvences"by Foins phtibulity Iiwacaait, 
and therefore afforditig/no ground, by which we wan 


be juſtified in di iſtinguiſhing that apes eee 
The queſtion is indeed, not ſo Hack tow the hit 


detained or not; bar I muſt undetitend, from the 


very terms of theſe letters, which ſt is. itypoltible to 
underſtand in any other way; becauſe; when it is fad 


they would not be allowed to depart but under a thip 
of the State, I muſt undetſtand, it t6 mean, a ſhip in 


the fervice of the Stadtholder. Looking at this, 1 


muſt ſuppoſe, that it was conducted only with that 


moderate and ſoothing language which was uſed alſo 
in this country; but, that the ſhips were in no degree 

leſs under the gripe of power than thoſe under de: 
tention here. They were not allowed to d 


unleſs under a Britiſh ſhip, or a ſhip that had deelare 


its attachment and obedience to the Ally of this cout 


try. I muſt therefore conſider it as being as effectuala 


detention as that uſed here, and eodem intuitu. Indeed 
it is impoſſible to ſuppoſe, that any real diſtinction was 


intended to be made between property detained here, 


and property detained there: it was all intended to 
be ſubje& to the ſame final application, whatever that 
might be ; and, though local circumſtances might all 
for ſome ference in the apparent mode of treat. 


ment for the preſent, yet the real intention, and the 


It was 


ulcimate deſtination was the ſame in both. 


not, as was aſſerted, for the mere purpoſe of caution, 


to prevent their falling i into the hands of the French, 


but for the further purpoſe of ſecuring them for 
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Britiſh ue, in caſe ſubſequent events ſhould diſqualify 
the Dutch prox for reſtitution. - ++; - + | 
As for the expreſſion, e that they were not to be 
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conſidered as ſeized,” I look upon that to be nothing 


more than the ſame ſort of ſofter language, of preſent 
policy, that was uſed here, in a ſituation of affairs 


that required ſome management and addreſs; and 


when one obſerves the actual and. effectual detention 
for nine months; during which time theſe ſhips would 


have moved off, if they had not been forcibly re- 


ſtrained, it is impoſlible to ſuffer the mere expreſſion 


and ſtyle of the letter to alter the real conſequences, 


or diſtinguiſh them from thoſe which took place 
here under ſimilar circumſtances. 


The Cape in the end ſurrendered, arid certainly as | 


a hoſtile colony: the very next day it is ſtated, that 


Captain Hardy was "commiſſioned to take the com- 


mand of one of theſe veſſels; this was before the 


declaration of hoſtilities againſt Holland was known 


at the Cape, and it affords, I think, a pretty authentic 
expoſition of the intention under which the firſt poſ- 
ſeſſion was taken. The colours were not formally 
taken down till a ſubſequent day, after the declara- 
tion of hoſtility had arrived, but the ſhips had not 
been leſs really under the-power of the Engliſh ſqua- 
dron. Generally ſpeaking, the taking down of the 
colours is the formal act of ſurrender ; but in the pre- 
ſent caſe it is evident that it was an unſubſtantial 
form, and that no ſurrender was required. 


Under. theſe circumſtances, I cannot think that the 


diſtinctions taken in this cale do materially vary it 
from 
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Appeal from Tn was a motion dts "0h an inlibteidu on te 
Vice Admiralty 
Courts in the Vice Admiralty Court of New Brunſwic, in 


Tndics, in a 
eel,” revenue cauſe, in which that Court had KY 


revenue caſe. 


Time of 2pp*al- March 26, 1798, that there was no cauſe of ſeizure; 


l proteſt of reſ- 


3 7 and in Auguſt 1799 had farther proceeded to ſes 
3 it was colts againſt the ſeizor. 
ruled, —Whote It was now ſubmitted by the U 8 Arcana. tha 
8 N the cauſe was not to be conſidered as finally deter- 
mined, till after the decree for coſts; that it was from 
the date of that definitive ſentence, "hae the time for 
appeal was to be reckoned ; and, that the ſeizor was 
at liberty, within the iccultomed: time from that 
period, to appeal, as well from the ſentence of ey 
tution, as from the decree of colts. 
Neo oppoſition being given, the Court faid, I ſhall 
ſuffer the inh:bition to iſſue; it will be for the parties 


to take their enceptöon. 


On the 27th Jan. 1801, the caſe came on again, 
on act and petition of the party, appearing ue proteſt 


to the inhibition, and praying that 1 it might be relaxed. 
In 


| 
| 
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In ſupport of the prote Nt, Swoabey and Sewelt—The | 2 


proceedings out of which this application ariſes have 
been theſe: On the 19th. of October 1795, this vel- 


ſel with a cargo of provifions, being the propetty of 


NM. Godard and other merchants" of America, was 
ſeiſed in the port of St: John in New Brunſwick, and 


proceeded againſt on the part of the colleQor of the 
cuſtoms, for importing ſuch proviſions contrary to 


ſtatute: on the gth of Murch 1798, the Judge of 
the Vice Admiralty Court of New Brunſwick pro- 


nounced * that there was no probable ground of 


te ſeizurez” and on. the iſt of Auguſt 1799 he pro- 


ceeded farther to pronounce the coſts of the ſuit to be 


paid by the ſeizor The ſuſpenſion of the proecedings 
during this interval was occaſioned by an appeal, which 


the ſeizor entered apud aa, againſt the firſt ſentence, 


accompanied by an apprehenfion on the part of the 
Judge that he was ſtopped from proceeding farther 
in the cauſe; during this time the Judge waited, but at 
length finding that no inhibition had iſſued againſt 
him, he finally proceeded, on the iſt of Auguſt 1799, 
to make a farther decree on the queſtion of coſts, 
To the appeal, proſecuted from this decree of coſts 
on the part of the ſeizor, the reſpondents are ready to 
appear abſolutely, and fubmit the meritsof the queſtion 
of colts to the Court. But as to'the former ſentence, 
it is ſubmitted on their part, that the time of appeal is 
elapſed, and therefore that the ſeizor muſt be pro- 
nounced to have deſerted his appeal on that ſentence: 
The time for appeal is known to be twelve months ; 
originally it was expected, that the whole cauſe 
would be finally determined within that term ; and 
ſo late as the middle of the laſt century, it was the 
practice to make a ſpecial application to the Cours 


to be admitted to à ſecond year. This practice has 


m 


vol, u. * fallen 
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fallen i into dituſe, as to the termination of W. lute; 
but as to the term within which the appeal ſhould de 
proſecuted, it ſlill remains according to the practice of 
the civil law, which is recognized in a late tat: 
38 G. 3. ch. 38. ſect. 2. for regulating the time of 

| appeal on ſeizures of another nature (a), as the law of 

nations, and as the law proper to be: adhered to in 


words, and the conduct of the Court below. The 
Judge. deferred to his appeal; had it been a mere 


and immediately allowed by the Judge, the Court by 
that act. in laꝛu, concluded itſelf; and did in fact accord - 
ingly abſtain from proceeding farther in the cauſe; and 


that he appeals, but that he farther appeals.” 
is to be reckoned from the actual appeal interpoſed on 
entitled to have the inhibidon nel, as: far as It P 


It is not very eaſy to underſtand what is meant by 


as two decrees and two ſentences. According is 
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Courts of Admiralty. 
That the ſeizor was underſtood, on all ades ks 


appealed from the firſt ſentence, is evident from his 


proteſtation of appeal, and not an actual appeal, the 
Judge might have aſſigned the party a term within 
which to proſecute it; but being an actual appeal, 


at laſt, when he went on to entertain the. queſtion of 
coſts, the appellant himſelf alleges, not generally, 


The term, therefore, for the appeal on the firſt point, 


the former ſentence ; from which time it was near 2 
year and a half before the appellant took any ſtep to 
proſecute his appeal, and therefore he is to be pro- 
nounced to have deſerted it; and the reſpondents are 


plies to the firlt decree. 
On the other ſide, the King's Alu i G- 


repreſenting the proceedings of the Court below, 


4 ” 1 
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(a) In prize cauſes, 


” . 


* 


the 
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only "foul from a definitive ſentence, or a decree 
having the force and effect of a. definitive lentence; 
nnd therefore the power is reſerved to him of appeal. 


whom the appeal is brought. 1 the Eccleſiaſtical 
Courts, following the different practice of the ca- 


is held to have perempred his appeal. This is a diſ- 
tinction ariſing from the different proceſſes of the 
civil and the canon law: but in the Admiralty 
Courts, which are regulated by the former, the party 
has an undoubted right to appeal at the final ſentence; 
which, in this eaſe; muſt be taken to be the decree on 
the queſtion of coſts; and whatever may have been 
done regularly, ot ſaid in informal language, before 


© from this time therefore, (1ſt Auguſt 1799), that the 
term of appeal is to be reckoned; and in reſpect to 
that, there is no attempt to ſay, that his time had 
| elapſed before the commencement of the proceedings 
here; as to the underſtanding of the party, it is 
not material whether he was under a miſtake or not, 


quired for proſecuting the appeal, till after the decree 


ſecute the appeal on both points. | 


bail, as in prize cauſes, therefore no Inference ariſes 
from that, 


Q2 


the p pradice of the Court of Admiralty, a party can 


ing at the ſame time from all grievances, that have 
been done previouſly, or inflicted, by the Judge, from 


non law, it is otherwiſe ; and if a party proceeds to 
take any ſtep, after the grievance complained of, he 


this time, cannot deprive him of this right. It is 


but by his conduct he appears to have 'waited for 
the final deere; notwithſtanding the proteſtation of 
appeal, in the Ar inſtance, no bail was given or re. 


of iſt Auguft 1799, and then bail was given to pro - 


Swabey—In theſe cauſes it is not neceſſary to give”. . 


one, that is, againſt the laſt ſentence, or that the 
party is not bound to appear to it, or that the Court 
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Sir W. Scott—This is an 8 under AE 
as I underſtand it, againſt the form in which the. 


inhibition is now drawn, as pon two ſentences; be- 


cauſe it is not contended that it is not good againſt - 


is not bound to determine on the ſecond queſtion... 
I ſhould have been obliged to the gentlemen who 


have argued for the appeal on the laſt ſentence exclu- 


ſively, if they had put me in poſſeſſion of any manner 
of determining the ſecond queſtion without conſidering 


the other at the ſame time. The former ſentence, 


as it is called, pronounced that there was. no pro- 
bable cauſe of ſeizure; which, in effect, by neceſſiry 


implication did eee that coſts were due; there - 
fore it would be impoſſible for me to adminiſter ſub; 


ſtantial juſtice on this queſtion of coſts, whilſt there 


ſtands ſuch a judicial declaration, which I am not at 
all at liberty to conſider, whether it is well founded 


or not. The Court muſt confider both ſentences, 


or it muſt diſmiſs the appeal altogether, or it muſt 
follow up with a blind and mechanical obedience, 


that declaration of the inferior Court, by giving coſts 


as a neceſſary conſequence; on the propriety of which 


it has no power to deliberate or enquire. 

I need. not obſerve that it has never been the 
practice of this Court, on appeals from Vice Admi- 
ralty Courts in the Weſt Indies, to tie them down to 
nice rules of practice, which we know are not much 
attended to in thoſe Courts; the practitioners there 
having not much-of that fort of buſineſs, which fami- 
liariſes the minds of men to great exactneſs in thele 


matters. There are however great intereſts cov 
; fided 


\ 
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fided to thoſe Courts, particularly with reſpect to the 
enforcement of the revenue laws; and it might be 
the means, as well of oppreſſing individuals, as of 


defrauding government, if, on appeals, this Court 
was to judge by thoſe correcter rules of practice, 
which would be obſerved here in ſimilar caſes, (if 


this Court exerciſed any original juriſdiction upon 


them), but which are not familiar to the practitioners 


there, and appear not to be attended to in the ori- 


ginal proceedings. 
This Court therefore, bels to find e out t the real 


merits of the queſtion, without attending much 


to the irregularity of proceeding in which they 
are frequently involved and buried, It takes no 


advantage of ſuch irregularities againſt the one party 
or the other, It takes the queſtion, and conſiders 
and treats it, as It conceives it ought to have been 


conſidered and treated in the Court below, and pur- 
ſues the real meaning of the parties, as it ſuppoſes 


that meaning would have been led and directed by 


practicers, capable of conducting it with preciſion and 
regularity, 


With reſpe& to time, it particularly bas never 


been the practice of this Court to conſtrue the limi- 


tation of time for appeals, with the ſame ſtrictneſs 
as would be applied to appeals from Courts of this 


country. It has been held that the ſtatute of H. 8. 
does not apply to caſes in the plantations, but that it is 
left to the diſcretion of the Court to entertain an 


appeal. The circumſtances of the preſent caſe ſnew 


the reaſonableneſs of this exception; for although 
the only fa& to be examined was, (as far as I can 
infer from what is at preſent before me), whether 
an American {hip came into the port of St. John 


in breach of the navigation act, in October 1795: 


„ Q3 it 


it is not till two years. and a half after, although the. 


which one would ſuppoſe, that even a cautioug and 


for another year and a half; all parties appearing to 
ſtand agaſ and motionleſs, the party that bad 7 
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proceedings were immediately commenced, and almoſt. 


in the very ſpot where the tranſaction happened, 


that the udge proceeds to ſentence; in 2 matter, on 


deliberate juſtice might have been diſpenſed within 


| fix weeks; and the Court is then delivered of only 


a half ſentence, —an imperfect. thing, which requires 


the labour of a year and a half more in order 10 
perfect and bring it into regular ſhape and ſubſtance. 


When ſuch indulgence as this, in point of time, is, 
| allowed in theſe Courts, this Court will not be too 
| preciſe i in holding the parties ſtrictly to their time of 


appeal; nor will it look with ſcrupulous, - ACCuracy 
to the pbraſeology and ſtyle of their minutes, nor to 
the common errors, in which both the parties and 
the praQtioners appear to have been involved. 

In the preſent caſe the Judge pronounces, © that 
ce there i is no probable cauſe of ſeizure, and that the 
ee ſhip and cargo ought to be reſtored.” 2 The ſeipor 


immediately appeals (as he ſays); and the Judge 


upon that, abſtains from proceeding any further, 


makes no order as to coſts, but leaves the ſentence 
in this ſuſpenſive ſtate, implying that coſts ought oo 
be given, but not giving any coſts exprelshy'; cet- cer 
tainly the appeal or proteſtation, or whatever it is to 


be called, of the ſeizor, needed not to have prevented 
the Judge from unfolding his ſentence, and expreſling 


in terms, what it is evidently intended to imply, It 
could hardly have been deemed a new act, if he had 
gone on to infer his concluſion that coſts ought to be 
given againſt the ſeizor; however be does not do 
this, and the matter remains. in this ſuſpended ſtate 


Peak 
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pealed not proſecuting his appeal ; ; the party ap- 
pellate not urging the proſecution of that appeal, 
nor the Court directing any effectual ſteps to be 
taken for the purpoſe. - Finally, the party which 
had 6btained this half ſentence comes before the 
Court, and prays a determination upon the matter 
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of coſts and damages; then the Court makes the 


dire& judicial declaration, that coſts and damages 
are due. The appeal from this ſentence; and likewiſe 
from the other, is regularly purſued. Security is re- 


quired, and is given for the effectual proſecution of it; 


and it ſeems to have been the common underſtanding 


of all parties, that the whole merits of the caſe were 
devolved to the judgment of the ſuperior Court. 

Indeed the abſolute impoſlibility of conſidering and 
determining with any degree of juſtice, the matter vf 
the laſt ſentence taken ſeparately from the other, 
proves in the moſt deciſive manner the indiſſoluble 
connexion that ſubſiſts between them, and the abſo · 
lute neceſſity of conſidering them in conjunction. 1 

In my view of the latter ſentence, it is nothing 
elſe than a mere diſtinct verbal explication of what 
is implied in the firſt; unleſs the firſt is examined, it 
is impoſſible to examine to any effect of juſtice the 
ſecond; and the parties having admitted that they 
are forced to appear to the appeal upon the ſecond, 
which decrees coſts, I think that they are ex necęſſitate 
rei bound to appear likewiſe ro the appeal upon the 
firſt, which decides that there is no juſt or probable 
cauſe of ſeizure, +» Proteſt overruled. 


An important queſtion having lately occurred in the caſe of the 
Fabius, reſpecting the extent of the Vice-Admiralty juriſdiction 


in revenue matters, it will be brought forward in this _— 


without regard to the regular order of dates, 
Q, 4 


Abv. 22d, | 


1799 


Mate beeoming 
maſter, hy cap- 


ture of former 


maſter, allowed 
to ſue far wages 
as mate through 


ths whole time. 


Caſtanc cane) , 100 ' ; : 


TRE. FAVOURITE, Nicnoas Ds haun; lag. 
5 Maſter, | 


HIS WAS 2 caſe on neticion for wages, ol ſundry 
other charges, on the part of Joſeph Grout, for 
merly mate, and late maſter of the veſſel, againſt the. 


praceeds of the ſhip. Fawouritg, an American ſhip, 
which had been proceeded againſt by a primum dt. 


cretum on the part of Carver of Goſport, and 
Torlades and Company of Liſban, holders of bot- 


tomree bonds, and ſold by a decree of this Four. 


bearing date 17th day of June 1799. | 
The hiſtory of the veſſel as it was detailed in the: 
ſeyeral proceedings before the Court was :—That in 
the month of April 1797, the above veſſel belonging 
to S. Lewis of Beſton, and commanded by Nicholas de 
Ferſey maſter, failed with a cargo of flour from Havre: 
to Breſt; and being taken as prize by a. Britiſh 
cruiſer, and brought to Port/mouth, was reſtored by 
a ſentence of the Court of Admiralty ; that ſhe was 
then repaired, refitted, and revictualled, on money 
taken on bottomree, September 28th 1797, of 
Carver of Poriſinouth, to the amount of 1283. 171. 8d. 
and ſailed to Londan in ballaſt, where it was deter- 
mined to proceed with the ſhip to St. Ube's, there ta 
load a cargo of falt for Charlefown ; that ſhe went to 
St. Ute's, and having failed laden with a cargo of falt, 
was forcęd into Liſbon in diſtreſs, where a farther ſum. 
of leg l. was taken up on battomree, from the houſe 


of 
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of Torlades and Company; that the veſſel then pro- 


ceeded to Charlefown, but that the maſter and ſuper- 


cargo, Taylor ſon, being unable to diſcharge the afore- 
ſaid bottomree bonds, renewed the ſame by a farther 
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bond of hypothecation, braring date 14th April 1798, 


and covenanted to pay the aforeſaid ſums with intereſt, 
within a reaſonable time after the arrival of the ſhip 


at Goſport, whither ſhe was then bound; that on that 


voyage ſhe was captured by a French privateer, 24th 


April 1798, and the aforeſaid maſter Nicholas de Jerſey 
was taken on board the privateer, and had never ſince 
rejoined the ſhip z that on her capture, the ſaid veſſel 
was taken to St. Domingo, and releaſed, zand failed 
again for Charig/town, 2d Sept. 1798, under the com- 
mand of Grout the mate (now become maſter from 
the abſence of Nicholas de Ferſey) ; that the veſſel 
being again laden for London, the aforeſaid mate 


Grout was under the particular circumſtances: of the. 


cale, by the appointment of Taylorſon the ſupercargo, 
and with the permiſſion of the Collector of the Cuſ- 
toms, permitted to clear out as maſter; that on her 


arrival at London, the aforeſaid bonds being preſented 


and not paid, the ſhip was arreſted, and proceeded 
againſt, and finally fold by a decree, bearing date 


17th June 1799, on the petition of Runque/t and 


Cowie, agents of the houſe of Torlades and Company, 


and holders of the bottomree bond, executed een 


Carver of Goſport. 


The ſummary petition of Foſeph Grout ſet fortan 


that he was hired by NM cholas de Jerſey, at Goſport, 
April 1797, as mate, to ſerve on board the faid ſhip, 
at 35 dollars per month ; that he continued on board 


the ſaid ſhip in the ſaid capacity till her arrival at 


Charleſton, 
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chariglin, 4th February 1798. and not being _ 
paid or diſcharged, did, at the particular requeſt of 
the maſter Nicholas de Jerſey, agree to continue on 
board, and in the ſervice of the ſhip, 'on the further 
voyage ; that in the proſecution of that voyage, he. 


became maſter in the abſence and detention of N. 


; . cholas de Jerſey, as before recited, 


been paid to Nicholas de Jerſey - - 175 12 0 


ter, to the 19th June 1799, at 60 dol- 


The ſchedule of accounts annexed to 
the petition contained charges for wages 
at 35 dollars per month, as mate, from 


From the 20th May 1798, the time 
when the faid mate began to act. as maſ- 


lars per month, the ſame as would have 


For balance due on account of ſaid 
ſhip, as per items, &c. above 0 
cam” - v --. 3g 6mm 


Againſt the petition, on the part of the bottomree 
bond-holders, Arnold —This is a petition, which is 
liable to fo many objections in different parts of 1 it, 


that the Court will find only one article that can be 
ſuſtained: it ſets out by a demand of wages, for 
ſervices performed as maſter ; but it has already been 


decided in the common law courts, in the time of Lord 
Halt, 12 Med. 405. that a ſuit cannot be maintained 
in the Admiralty Court for the wages of a maſter; 


and on (ele Found chat; although mariner are ſup⸗· 
| poſed 
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ſed to contra on the credit of the ſhip, the maſ-- 


ter s contract is altogether of 3 perſonal nature, on 
che credit of his owner. It will be ſaid that theſe 


caſes do not exactly apply to the circumſtances of 
this caſe, for that this man went out as mate, and 


therefore that his original contract was not on the 
credit of the owner, but of the ſhip, and that he 
ſucceeded to the office of maſter, only by.devolution, 


on the capture and ;detention of the former maſter: 


the ſhip has, however, fine that ſucceſſion, been into 
an American port, the country of the owner, and 
therefore ſince that time he ſtands in the condition 


of a maſter, originally appointed, and on the credit 


of the owner. There are however other authorities 
which reach this diſtinction, 2 Strange 937. Read 
y, Chapman, A man went out as mate, and on 
the death of the maſter ſucceeded to the command 


and brought home the ſhip, and ſued in the Admi- 


ralty Court for his wages as mate, and for a further 


allowance after he became maſter ; à prohibition was 
granted, guoad the time he was maſter, and refuſed 


quoad the time he was mate; this will be ſufficient to 
diſpoſe of that article: 44 i article contains a 
demand for expences uſyally incurred by maſters 
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for the payment of mariners wages. But there have 


been caſes on this point alſo, Carthew 518. Molloy 357. 
Forteſ. Rep. 230. where a maſter having ſued in the 
Court of Admiralty for ſeamens wages paid by bim, 
a prohibition was granted, There is alſo a further 
charge for a cable purchaſed at Deal, which is evi- 
dently a debt for which a remedy muſt be ſought 


fllewhere ; there are alſo other diſburſements which 
fall 


| FavovkrrTs. 
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fall under the former objection, and muſt diſpoſe of, 


* 


his whole demand'i in character of maſter. TOP) 5 


1 ſupport of the petition," S 3 was (ad. a 
Clay v. Sudgrove, Salk. 33. that it was not reaſon. 


« able that the. maſter ſhould ſue for wages, where 


ce he commences the voyage as maſter.” In this 


caſe it is a ſucceſſion in a foreign port, de jure, for the 
neceſſary ſervice of the ſhip. In the caſe cited in 
Strange, it was a ſuit againſt the ſhip, in that reſpect 
materially. differing from the preſent, as the ſhip'has 


been already ſold, on the proceedings of other par- 


ties; and our act is only againſt the . proceeds. It 
has been frequently ſaid in this Court, that a diſtinc- 


tion might be made, and that maſters and (a) material 


men alſo, by the indulgenee of the Court, may be 
allowed to be paid out of proceeds in the hands of. 
the Court, although they would not be en to 
proceed originally againſt the ſhip. _ 
Cori could wiſh the cafes to be looked into, 
reſpecting perſons allowed to take money out of 
proceeds, who are not allowed to ſue ori iginally ; ;'1 
think what is ſaid by Dr. Swabey is true, that it has 
been allowed to material men, but the caſes to which 
I refer, were caſes, in which there might be no per- 


ä 
- 


(a) By material men, in the ſtyle of the Court of Admiralty, 
are meant the perſons who furniſh, and conſtruc the different ma- 
terials of ſhips : ſhipbuilders, ropemakers, &c. &c. See a learned 
argument of Sir L. Jenkins, before the Houſe of Lords on the 
competency of ſuch perſons to ſue originally in the xe Admiral, 
Li Ye of Sir L. Nn vol. 1. 7. 150 
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ſon objecting, or where there remained an undiſ- 

puted ſurplus, after payment of the debt, which was _ 
the original cauſe of the ſuit. 

Arnold In this caſe the objeRion 1 is . on the 


part of the bottomree bond holder, who is not 1 | 


paid his debts. + TRE 


JUDGMENT. 


Sir W. Scott—lIt has bien repeatedly decided that a 


maſter cannot ſue in the Court of Admiralty for his 
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wages; becauſe he is ſuppoſed to ſtand on the ſe- 
curity of his perſonal contract with his owner, not 


relating to the bottom of the ſhip, and therefore 


be has been prevented from ſuing. here. A caſe has 


alſo been cited, in which a mate, who had become 
maſter during the voyage by the death of the former 
maſter, was alſo prohibited from ſuing in the latter 
character, his contract having been made only in 


the capacity of mate: if that caſe had not ſtood in 


the way, I might have been diſpoſed to entertain 
this ſuit ; becauſe, having contracted originally as 
mate, and becoming maſter in conſequence of ſub- 
ſequent events, it is {till ſuch a demand as might 
be taken to ariſe out of his original contract. His 
original contract being not only, that he ſhall per- 


form the duties of mate, but alſo, by neceſſary im- 


plication of law, that he ſhall in caſe of neceſlity 
take upon himſelf alſo the. duties of maſter ; for, 
by the maritime law, the mate is, h@res neceſſarius 
to the employment of maſter in caſe of neceſſity ; 
it might therefore have been underſtood as a thing 
mutually underſtood in the original contract, and 


— and provided for at the time, and in the act 
1 of 


= —— 65 fatter ſuch à ſuit, not" under the view of 1 
* contract entered into by this man as maſte, 


lers „ prrrrsthr "RY ras. . 
'of fotming it: the Court might have been induced 


but as a conſequence arifing originally out of the X 

primary contract as mate, over which contract this 
Court has an undoubted. juriſdiction. But ſinte it 
appears by the caſes cited, that the courts of common 
law have determined otherwiſe, and have granted 2 
prohibition on this point; the petition mult be re. 
formed according to thoſe determinations ; but, ex- 
cluding the quantum meruit due to him as maſter, 
he is ſtill, I hold, entitled to proceed for his wages 


' as mate; he muſt apply elſewhere for his quantum 


meruit, for thoſe additional duties performeil by him 
as maſter. 

Arnold aſked Whether it was not the intention of 
the Court that the demand of the petitioner, as mate, 
muſt end with the day of his appointment to the 
office of maſter ? 

Court—My opinion is, that he is ill entitled toi 
wages as mate, and that he muſt go elſewhere for 
the reward of the additional ſervices performed. as 
maſter. I conſider his new character of maſter as 
ſuperinduced to that original one of mate; he con- 
tracted to ſerve as mate, and it is a part of that con- 
tract legally implied in it, that he ſhall likewiſe a@ 
as maſter in caſe of the death or removal of the actual 
maſter; but I do not think that the character of 
mate is neceſſarily merged in that of maſter, or that 
his title to a mate's wages is totally extinguiſhed, by 
his acquired title to a quantum meruit for his. addi 
tional ſervice as maſter ; unleſs it can be ſhewn, that 


the office of mate was regularly devolved a 0 
| J 
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body elſe, and the cities of it were entirely performed . 


by that other perſon: it is the inclination of the e 6 


—_— 
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Court to aid the preſent ſuitor as far as it can con - Nev. 22d, 
fiſtently with law, as it clearly appears that he has no "I" 
chance of recovering elſewhere from an inſolvent 


In reſpe& to the diſtinction taken between an ori- 

- ginal ſuit, and a permiſſion to be paid out of the 
proceeds, upon enquiry no inſtance has been founds 
in which a maſter has been permitted to fue againſt 
proceeds in the Regiſtry, except in- caſes of mere 
remnants and ſurplus ; and not even then, if there 
have den any adverſe intereſts | Oppoſing it. 


THE PERSEVERANCE, Preron Maſter. le 


1799 


HIS was a caſe of a ſhip that had been a Brit; 10 Amelioraion of 
prize, ſold under a ſentence of condemnation in e pur- 


Norway, to a Swediſh merchant, and was ſeized on — : 


coming to the Iſle of Guernſey, on the part of the nation in N 


way :;—allows . 


former owner: an appearance being given for the ance made, on 


neutral purchaſer, it was ſubmitted, on his part, that, a vr 


if the veſſel was to be reſtored to the former owner 


under the authority of the Fladoyen, it was ſtill but yy, 1. p. 133. 


reaſonable, that ſome compenſation ſhould be made 
for conſiderable repairs which the ſhip had under. 
gone, in the poſſeſſion of the Swediſb purchaſer, to 
the amount of 205 2 


Juoouk Nr. 
Sit W. Scott.—It is a general rule, undoubtedly, 


that whoever purchaſes under an illegal title, does it 
""m at 


* 
* 
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at t his own peril; and muſt take the bee 
(both in his purchaſe and in his own ſubſequent en- 
— penditure upon it) of his inattention to his | awn 
ſecurity: but I think this was not a title ſo notari- 
ouſly bad, at the time when this purchaſe was made, 
as to bring it fairly under the application * the 
general rule to its utmoſt extent. 

The Court has had occaſion to enquire into be 
validity of ſuch purchaſes, and has, upon 4 regular 
diſcuſhon,pronouncedtheminvalid and if henceforth, 
neutrals ſhall contique to purchaſe under ſuch fin | 
titles, they muſt take the conſequences of their own 
imprudence. But it may be too much to apply this 
maxim without any alleviation, to a perſon who hag 
heretofore bought under a practice, which, though 
illegal, was too prevalent in ſome ports of the North 
of Europe: it appears that a ſum of money has been 
expended on the repairs of this veſſel, by which the 
claimant will be benefited, though not to the amount 
of the ſum laid out; ſomething muſt be allowell 
for wear and tear; and beſides, the party who has 
expended this ſum, has had the uſe of the veſſel in 
the mean time: I ſhall therefore not allow the whole 
ſum, but I ſhall take a moiety, and I ſhall allow 
that, in conſideration of the benefit which the ori- 
ginal owners are likely to receive from the amelio- | 
ration. 


Sum aſked 2051. | 
Given 1021. 


Ship reſtored to the former owner on ſalvage. 
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THE ISABELLA, Brand Maſter Te LY 


T was 3 als of a ſummary petition( 4) on n behalf. Hiern wages ob 
of. the widow and repreſentative. of G. Carſon, to 0 gn 12 
| ore clearing 


late chief mate of the ſaid ſhip, to recover a ſum of 'oficer, &c. 
money due for wages, on a voyage from the port of 8 


London to the coaſt of Africa, &c. and from thence. . 3 . 


to the Weſt Indies. The demand was for 26 l, at the: «to. fe 27. 


Demand of ad- 
rate of 4/7. per month under agreement; and beyond dien rue 


that, for 70 J., as the value of a privilege of one the rem _— 
ſlave, ſaid to be a part of the agreement, and a pri- 
vilege due under the ordinary practice of that Ws 


according to gs price at the port of delivery. 


__ A, 2 


Againſt the petition, Swwabey—This mariner died 
before the ſlaves were delivered, on the paſſage to the 
Weſt Indies; and therefore, it is not clear that he 
would - be entitled by the cuſtom, if ir was proved 
to exiſt : hue with Ga to that part of the demand 


4 — ä * 


2 Ne. * 


65 7 The firſt article of the petition pleading the hiring, ſtated, 
* that the maſter, &c. did hire the ſaid G. Carlſon to ſerve as chief 
mate on board the ſaid ſhip, at and after the rate or wages of 
four pounds the month, with the benefit of a fond, when the 
cargo was taken completely on board, in Africa,” without any 
mention of the cuſtom of trade :—and the ſchedule annexed to the 
petition was, wages for fix months and ſixteen V. . d. 


days. - - - 236 5.6 
To a ſlave as per agreement, the value of which | 
is 70 l. or thereabouts, — = 70 © 0 


vol, 11. FB | | for 
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2 39 G. 3. c. 80. 2 27. reſpecting this particular frade; 
by which it is required, © that articles of agreement 
- ſhall be ſigned «by the maſter, officers, and ſeamen 
4 before the ſhip leaves port, * ſhall be conely- 
C ſſive, and no other form uſed. 1 3 8 


C4888. DETERMINED 0 1. THE: 


for privilege, the parties are precluded by their own 
ſhewing, on other grounds; for it is ſtated to be 
under agreement, and yet it makes no part, of the 
contract, as it ought to have done, under regulations 
of the old act 2 G. 2. c. 36.5 made perpetual, '2 G. z. 
c. 31. which have been again inſerted in a late a, 


If there was in this caſe any 7 privilegt allow: 
ed, it ought to have made part of the articles; that 


not having been done, it is. a competent objection to 

take on the part of the eſtate of the defendant; -who 

has fince become a bankrupt, that the petitioner tis 

precluded from this part of his demand, | on = own 
— 


Tor tbe bannen Sewell aid That it aid not ap 
pear that the regulations of the act were meant to apply 
to thoſe things which are due under the ordinary 


euſtom of the trade, under which, this privilege had 


been always IN 


Swabey—If it is a SEV Ig it ought to hand been 
diſtinAly pleaded. + 


Cour. Inſtead of: being pleaded as a ak it is 
pleaded undefthe agreement; although I do not find 
in the articles of agreement, one word of the general 


cuſtom, nor the leaſt mention of the privilege of a 
lave as matter of ſpecial agreement. The general 


IL | | 0 1 At 


F 
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act for the regulation and government of ſeamen i in 
the merchant ſervice, 2 G 2. c. 36. made per- 


petual, 2G. 3. c. 31:, direQs, © that if any ſeaman 
« or mariner enter or ſhip himſelf on board any 


« merchant ſhip or veſſel, on any intended voyage 
« for parts beyond the ſeas, he and they ſo entering 


e themſelves as aforeſaid ſhall, and they are hereby 


« obliged to ſign ſuch agreement or contract within 


« three days after he or they, ſhall have ſo entered 
<« themſelves on board any ſhip or veſſel, in order to 
proceed on any voyage as aforeſaid ; which agree- 
«© ment or agreements, or contracts, after the Ggning 
« thereof, [ſhall be concluſive and binding to all par- 
ties, any cuſtom or uſage to the contrary notwith- 
« ſtanding;” I take it to have been the intention 
of the general act, as well as of the act lately 


paſſed, 39 G. 3. c. 80. /. 27:, for the regulation 


of this peculiar trade to. Africa, to render the 


agreement as diſtinct and definitive as poſſible, | 


to prevent any part of it from reſting in parol, 
or vague converſation, which is at all times fo 


difficult to be aſcertained in a court of juſtice ; and 


in no caſes more ſo, than in ſuch as relate to the tranſ- 


actions of this claſs of perſons. If there had been no 


ſuch act, or if it had been leſs imperative, ſtill the 


rule is no more than what the diſcretion of the Court 


would have wiſhed to apply to ſuch a ſubject. The 


late act ſtates; and for the better regulation, en- 


* couragement, and preſervation of the health of the 


© officers and ' ſeamen employed in ſhips or . veſſels. 
* trading to the coaſt of Africa for ſlaves, and from 


* thence to the Weſt Indies and America, be it fur- 


© ther enadted, that from and after the firſt day of 
K 2 cc Auguſt 


. 


Is aAn8LLA, 


dt. * 


0 n of chis act, ne ay 
„ ſhip or veſſel ſhall proceed to ſea, the ntaſter, of 
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« ficers, and mariners ſhall fign and execute articles 


85 4 of agreement, and a muſter roll, in the preſence 


* of, and witneſſed by, the clearing officer, und one 


« of the tideſmen of the port from whence the ſhip 
« departs; and a duplicate of the articles of agree- 
« ment and muſter roll, duly ſigned and executed, 
« ſhall be delivered to the aforeſaid clearing officer, 


A 


in order to its being lodged with the proper officer 


no other form whatſoever of articles of 


in the cuſtom-houſe, according to the forms -here- 


<< unto annexed ; which agreement ſhall be conclu- 


« five to all parties for the time contracted for, and 


« ment or muſter roll, ſhall: be uſed, under the pe- 
<« nalty of fifty pounds; one-half to be paid to the 


* uſe of Greenwich hoſpital,” and the other half to 


« the informer or other perſon who ſhall ſue for the 
« ſame in any of his Majeſty's courts of record.” 
That being the ſtatutable rule, it is impoſſible to ſet 
up a demand of this collateral nature, which exceeds 
twice the amount of the principal agreement, and to 
ſupport it on the plea of a cuſtomary right; eſpecially | 
for a cuſtomary right which was ſo unknown, that | 
the party himſelf was not ſufficiently apprized of it, 
but pleads it as matter of ſpecial agreement. It is 


ſaid, that the exiſtence of ſuch a privilege is proved 


by the terms of the wages; the maſter and mate 
having leſs, by their agreement, than the ordinary 
mariners; but it is impoſſible for me to ſay, that be- 
cauſe their wages are ſo ſmall, that therefore this 
particular privilege of a ſlave exiſts. I may have my 
— that they might enjoy ſome other additional 

| advantages; 
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nme n it is impoſhble, that I can come. to a — 5 
concluſion, that therefore this particular privilege of — 
2 ſlave exiſts, which ſo much exceeds the amount of Nev. +24, 
the contract. If any ' ſuch underſtanding prevails, 
care ought to be taken to inſert it in ce articles. - 1 a 
muſt reject that 105 of the petition. 


Petition directed to be reformed, 


(inſtance Court. * 
' THE FABIUS, CowPzr Maſter _ o, 


1800. 


His was a caſe, in which a material queſtion The Vice Ade 


_ aroſe reſpecting the extent of the juriſdiction of . 


have no juriſ- 


the Vice Admiralty Courts in revenue matters.  gidion over of- | 


It was the caſe of an American ſhip and cargo, g ggg 


taken as prize, 18th February 1798, by the Lark r | 
privateer, and carried to New Providence, where ſhe tive 14. 8 
was reſtored by conſent, February 25th, On the 
ſame day ſhe was again ſeized by Capt. Church, of his 
Majeſty's ſhip of war the Topaz, lying in the harbour 
of Naſſau, in New Providence ; on ſuggeſtion that 
ſhe had exported from Savannah la Mer, in Famaica, 
her laſt clearing port, logwood, &c. in violation of 
the plantation laws of this kingdom. On this ground 
a libel of information was filed; and proceedings were 
regularly purſued in the Vice Admiralty Court of 
New Providence, and the Court pronounced a ſen- 
tence of confiſcation of the ſhip, tackle, and cargo, 
kc. 
The cauſe was now brought before the High Court 
of Admiralty, on appeal from this ſentence, on the 
n+ of the maſter, claimant of ſhip and cargo. 
K 3 In 
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In ſupport of the appeal, Laurence and nn | 
_ argued, on the merits, that the ſhip had gone into Ja. 


maica, with proviſions, &c. in conſequence of à pro- 


clamation from the Governor of Jamaica; and that 
the logwood had been weighed by the cuſtom-houſe 


officer, and ſhipped: with his privity and knowledge. 


They were proceeding farther to diſpute the com. 


petency of a Vice Admiralty Court to take cognizance 


vroutv Doro- 
t hea 5 Bl oC k, 


an, 1754. 


of a breach of tlie revenue laws, committed without 
the limits of its local juriſdiction, and in another iſland, 
hen the Court ſtopped the argument. 

Court—I have a ſtrong perſuaſion that there has 
been a determination on this point; and that it has 
been decided, that Vice Admiralty Courts have no 


authority to take cognizance of offences committed 


not within the limits of their local juriſdiction. I ſhall 


defer this cauſe, that an inquiry my be 11 1 90 


the precedents on this point. Rf 

On the 11th December 1800 the edule came on 
again, when Dr. Steabey produced the caſe of the 
Vrouw Dorothea, Block maſter, determined before his 


Majeſty's High Court of Delegates, at Serjeant's Ini, 


June 17, 1754. —Preſent, 
Sir Michael Fofter; Bret m7 
Sir Sydney Stafford Smyth, . 
Mr. Juſtice Gundry, | = 
Dr. Walker, 
; Dr. Bettefworth, 
"IP Sir Ed. Simpſon, 
Dr. Collier, | 
Dr. Ducarel. 
F The facts of that caſe were, that the Dorothea, a Dutch 
ſhip, from Amſterdam to Curacoa, was taken by the 


Mager man of war, 26th Aug 1740, and carried to 


Jamaich, 
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Jamaica, where ſhe was proceeded againſt as prize, 
and reſtgred j after which the maſter petitioned the 
governor for leave to ſell ſome part of his cargo, and 
having ſold part under his permiſſion, and the inſpec 


tion of the naval officer of Jamaica, ſailed from that 


port, but was driven back in diſtreſs, when he ob. 
tained permiſſion to unload and careen, and ſell 2 
farther part of his cargo to defray his expences; 
ſhe again ſailed, and on the 7th Auguſt 1747 was again 


taken as prize by the Trelauney ptivateer, and car- 


ried to Charleſtoum, where ſhe was proceeded againſt 
as prize, and reſtored with coſts; but on the yth 
December 1747, as ſhe lay off Chariftown, ſhe was 
ſeized by W. Hepton, deputy naval officer, and pro- 
ceeded againſt as forfeited, for having imported into, 
and exported out of Jamaica, goods contrary to law. 
After the. uſual proceedings the ſhip was condemned, 
July 4th, 1748, and the maſter, Block, appealed. t6 
the High Court of Admiralty of England. 5 
' The libel of appeal was not in common form, but 
ſpecial, in objecting againſt the juriſdiction of the judge 
appealed from. That a certain cauſe, civil and ma- 
© ritime, was unjuſtly brought before the Honour- 
able J. Green in Carolina, for a pretended breach 
not within the juriſdiction of the Court.“ This 
objection was ſupported on the part of Block, the 
maſter, by an allegation, in which the character of 
the ſhip, and the previous circumſtances of the 
voyage were ſet forth, and in which it was pleaded, 
that in fact no ſuch goods were imported or ex- 
ported, and that if they had been imported or ex- 


Viouw Dorb- 
thea, au. 1754. 


1 


* ported, no ſuit could be commenced on that act 


before the Judge of the Vice Admiralty Court of 


* South Carolina, for a breach of the plantation laws 
R 4 e committed 


/ 


% 
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n dn at Jamaica; z — char the” Judy TIO 
—— * rol had no juriſdiction to condemn or acquit' for © 
. Ae. 27th, , any act done at Jamaica.“ The allegation way _ 
2 admitted, and exhibits produced, by which the 
facts were proved, but no witneſſes were examined; 
and on the 12th Fuly 1751, the High Court of Ad. 
miralty pronounced, that the Vice Admiralty Judge 
* of Carolina had no juriſdiction.“ From this ſen- 
tence Hapton appealed to the High Court of 
Vrouw pere, where the cauſe was elaborately argued, by the King's 
ns Advocate, Mr. Murray, Attorney General, Dr. Pin. 
fold, Dr. Hay, and Mr. Pratt, for the appellant' Hy- 
ton; and by Mr. Hume Campbell, Dr. Jenner, and Dr. 
Smalbrole, for the reſpondent Block. 
By a note of the caſe (with which I have * 
favoured by my learned friend, Dr. Swabey), an 
objection appears to have been ſtrongly preſſed 
before the Court of Delegates, ; reſpeQing the 
juriſdiction of the High Court of Admiralty "to | 
receive appeals from "ha Vice-Admiralty Courts 
on revenue cauſes; on the ground that they were 
not in their nature cauſes ciyil and maritime, and 
under the ordinary juriſdiction of the Court of Ad. 
miralty, but that it was a juriſdiction ſpecially given to 
the Vice Admiralty Courts by ſtat. 7 & 8 W. g. ch 25. 
. 6. which did not take any notice of the appellate 
juriſdiction of the High Court of Admiralty in fuch 
cauſes. This point was fully argued and determin- 
ed Os {oo on the _ you. 1754, © the Judges pro- 
e nounced 
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„ - Sint ” 5 T 


—_ — „ _ . Md” * 


| "A N (a) The ſame point has fince, I am informed, received the una- 
=_ nimous concurrence of all the Judges, on a reference from the Privy 
| Council. It was contended, that the appeal more properly lay to 
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e terpoſed-on the part and behalf of Block the maſter, 
_ « to the High Court of Admiralty of England, from the e. 
te judge of the Vice Admiralty Court of South Ca- 
« rolina; and that the ſaid appeal and complaint 
« were made and interpoſed for cauſes true, juſt. 
« and lawful. Wherefore the Judges revoked the + 
« ſentence of the Vice Admiralty Court of South Ca- 2 
& rolina, - and decreed reſtitution of the ſaid ſhip, 
te tackle, Ke. and did farther condemn the appellant 
« Hopton in the damages ſuſtained and incurred by 
«+ the owners. of the ſaid ſhip and her cargo, by the 
« ſeizure and detention thereof at South Carolina; 
« and did. farther condemn the appellant in coſts 
* of ſuit, as well in the firſt and ſecond, as in this n 
inſtance of the cauſe (a).“ ! | ple _ % 
On the production of this precedent, the King's Delegates, | 
Advocate took an exception, that no fact of expor- 
tation appeared to have been ſtated in that caſe; and 
that there was a material diſtinction between the of- 
fences of importation and exportation, and the neceſ. 
ſary modes of proceeding againſt them; that the former 
might be juſtly amenable only to the local juriſdition 
of the iſland where it was committed, becauſe it was 
fully within the reach of the Court; but that the 
offence of exporting, contrary to the ſtatutes, could 
not be conſidered as complete, till the ſhip had ac- 
tually got out of the port and out of the diſtri& of 
the local juriſdiction. That the authority of the caſe 
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the Privy Council, the general court of appeal in all plantation 
cauſes, and the Privy Council had entertained ſome few revenue 
cauſes from the Plantations. The opinion of the Judges was, that 
it lay to the High Court of Admiralty. | 


* 


CASES DETERMINED IN/THE . | 
nnn be carried farther; than Kodali 
the caſe; which did not appear to amount to à caſt 
of exportation; that it had fallen within his obſerva. 
tion to ſee other caſes,” in which the Vice Admiralty 


| : or 


Courts did proceed to take W of Perg 
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| Jubi. 130 3 1 8 As 
Sir IT. Scott—Lhave had ne to oblerve toad too} 
and! am aware of ſome inconveniencies that may poſ: 


ſibly ariſe on either ſide. But if this point has been 


decided by the Court of Delegates, a Court very ably 
compoſed, I ſhall not hold myſelf at liberty to look 
into the queſtion of convenience. If inconveniencies 
ariſe, they muſt be guarded againſt by proviſions 


framed under an authority of a ſtill: higher nature. 


But it is very evident to me that the inconvenienties 


would be ten times more intolerable, if the ctuiſer: 


could carry ſhips charged with offences againſt the 


revenue laws to any remote juriſdiction they might 
think fit: The injuſtice to which it might lead, would 


be horribly oppreſſive to the individual. With re- 


ſpect to the diſtinction which has been taken be: 


tween importation. and exportation, I need ſay no 
more than that the ſentence of the High Court of 
Admiralty, which was affirmed by the Delegates; is, 

« That the Judge having heard Advocates, as to the 
&« juriſdiction of the Judge appealed from, declared 
te that the Judge appealed from had no juriſdiction, to 


e enquireas to the importation or exportation of goods 


&« at Jamaica, contrary td the act of parliament.” 


Laurence prayed intereſt, 


Court 


he ww A - 
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Cour. I obſerve: that the Court of Delegates did Te 
condeinn-iti coſts and damages : After that decifion, 1 
am to conſider it as clear and ſettled law that the Nev oh, 
Vice Admiralty Court of New Providence had no 
juriſdiction whatever, and that the whole of the pro- 
ceedings there, were vexatious and null; and I think ; 
I am bound to decree colts and damages a+ the other 
Court did when the matter wus res integra; and might 1 
be thought a very fit caſe for judicial determination. 
I ſhall conſider myſelf bound by the authority of * 
that deciſion, ſettled by ſuch a Court, after a very 

deliberate argument; and I ſhall follow the direction 

of that ſentence, in annulling the decree of the Vice 

Admiralty Court of New Providence in _ OY with 


coſts and damages. 
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THE SUSA, a 21 Huzszy Maſter. | 5 * 
HIS Was elt of an aſſerted 8 ſhip, taken — 


on a voyage from Dunkirk to St. Des, in N 


ballaſt, with an intention of proceeding with a fopmeben ck. 
cargo of ſalt, as it was contended on the part of the dh 7 I 
captors, to the French South whale fiſhery 3 but as it demnatia. 
was repreſented on the part of the claimant, on an | 


ulterior voyage only from St. Det to New York. - 


For the Captors, King's Adv. and Advocate of the Ad. 
niralty—This veſſel was taken going under American 
colours from Dunkirk to St. Des, with an intention of 
proceeding: afterwards, as it is aſſerted, to New York, 
and it is claimed for Mr. Mark Coffin of Nantucket, 
There is the original meaſuring bill on board, bearing 


tate, New | Bedford, Fuly 4, 1795, in which B. Haffeyis 
deſcribed 


debe 1 maſter; but there are eye Sb iu. 


_ « in lieu of B. Hufey, late maſter; and another at 
Diuntirt, 3 iſt January 1797, by the American con- 
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dorſements, one at New Bedford, 2385 Fuly 1,796, by the 


| ee << Iſaiah Huſſey: having taken the. oath; re- 


** quired bylaw,is at preſent maſter of the withinvellel; 


ful B. Huſſey, having taken the oath required by 
& lav, is at preſent maſter of the within veſſel in lieu of 


occupation is, * that the ſhip, ſince the: daponent 
has belonged to her, ſailed from New Bedfardyion.the 


and there delivered it to Meſſieurs Brothers Di- 


= Iſaiah Huſſey late maſter ; ſigned C. F. Coffyn, conſul 


for the United States of America.” It i is clear, there · 


fore, that both the Huſſe ys have been concerned in 
this veſſel in her previous occupation, whatever that 


may turn out to have been. She appears, to have 
been a French-built veſſel, engaged in the South 


whale „ and on thoſe voyages returning 10 


Dunkirk. 
The account which the maſter gives of has come 


whale fiſhery, and then returned ro New Bedford, 
and afterwards failed with the ſame cargo to Dunkirk, 


beaque, merchants there, and then failed from Dun- 
kirk on the whale fiſhery, and returned with the 
produce to Dunkirk, and there delivered it to the 
ſaid Brothers Dubeaque, in or about the month of 
May 1798 ; and continued there till the 18th day of 


Juh, when ſhe ſailed on the preſent voyage,” proceed: 


ing, as we ſubmit, on a ſimilar ulterior deſtination 
to the whale fiſhery. On theſe grounds it is ſubmitted 
that a domiciled French character is ſtamped upon 
this veſſel by her employment, be the property in 


whom it may; but many circumſtances that appear 
| by | . e | | in 
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in theſe documents, and in the man 


men COURT OF ADMIRALTY. 


gement of * 
vefſel, ſhew not only ſtrong marks of a voyage back 


to Dunkirk, in the ſame courſe as before, but ao. 
afford great reaſon to ſuppoſe that the actual property 
of this veſſel | belongs to perſons reſident at Dunkirk. 


She is profeſſedly going to America, under the com- 


mand of B. Huſſey, appointed by theſe perſons, as it is 
expreſſed, © for and in the name of the owners.” The t 
terms are, that he was to receive from the owners 


© or their agents 30 Spaniſh doubloons per month, 


« and five per cent. for all freight ſhe ſhould make, 
« whether laden on owners or tranſient account, and 
an allowance of 28. 6 d. per day, all the time the 
« ſhip is in port, Dunkirk excepted.” The former 
part of theſe terms are not like the terms for a voy- 


age homeward to the port of her owners ; and. the 


latter exception clearly ſhews, that every other port 
was a foreign port, in which an extra allowance was 


to be made, and that Dunkirk was in truth the home 


port, in which this allowance was to ceaſe. The laſt 
article of this agreement is, * that theſe articles are. 


e to ſtand for the ſhip Su/a's preſent voyage from 


* Dunkirk round to New York, and back to a port 
* in Europe, when they ſhall either be continued or 
“altered as the owner or captain may judge conve- 


* nient. Signed for and in behalf of owners, J. Du- 


* baeque, B. Huſſey.” Theſe paſſages ſtrongly prove 
that the real intereſt reſides at Dunkirk. From 


papers in a former cauſe, the America, in which the 


name of Coffin appeared as the claimant, it appeared. 
alſo that he and Huſſey were perſons living at Dunkirk, 


and engaged in the South whale fiſhery. On all theſe 


grounds it is ſubmitted that this veſſel would be ſub- 
8 . 1 
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je to condemnation, even as an an; Ameritan' ſhip, ; 
from her adopted character; but that in reality, the 
has even more than an adopted French charakter be- 


longing to her, and is, on all theſe een n 
to condemnation. 


For the Claimant, Arid ent e bohtegdbd 
That it was not neceſſary to advert to tHe former 


voyages of this veſſel, or to ſay what would haye 
been the legal effect, if ſhe had been taken in one 
af them, as it is clear that the former occupation bad 
ceaſed; that there had been a ceſſation of above a 
year, and that there was no reaſon to ſuppoſe ſhe 


- had agai 


in reſumed that trade; that the terms of the 


ſhips's articles were different from thoſe on whaling 
voyages; which generally included ſome proportion 


of the ſucceſs of the adventure, and that no fiſhing 
tackle was found on board; neither was there "any 
intimation that ſhe was to touch any where to take 


in any ſuch articles. It was ſubmitted, that tie ſul. 
picion drawn from the attempt the ſhip was making 
to touch at Calais, was fully anſwered by the neceſſity 
ſhe-was under of landing the Dunkirk pilot, which ſhe 
had before been prevented from doing by adverſe 
winds. In reſpect to the papers, invoked from the Ame- 


rica, it was ſaid that the facts and perſons i in that eaſe 
were wholly different; that the claim was given; n notfor 


Mark Coffin, but for 85. Co Nn, although the name of 
Mark Coffin was introduced by ſome miſtake into the 
cauſe; that that veſſel was taken on her return to 


Dunkirk; and the witneſſes. ſwore the: HOY to 


perſons at Dunkirk. 
- The Court aſking, Whether there was any aa 


to b the pfoperiy of the veſſel with Coffin, ſince 
| 9 17955 
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758. a. letter was Produced from Mark Caſio 10+ M4 


J. Huſſe) : i 10 NOUN — —. 
6c Reſpetted wk YN Huſiy;1 have Jately Der. za, 
heard of thy misfortune of being taken and retaken, 708 
and carried to Liverpoo!, and further, that thou, i in- 
tended to ſell thy ſhip, and proceed to Hamburgh to 
- purſue the firſt capture for damages... If. thou 
ſhouldſt go to Dunkirk, aſſiſt to. get the ſhip, Suſa.to 
America; ſhe has been lying there nine months, an 
cannot ſail on account of the ſtrineſs of the French IM 
laws reſpecting the. muſter roll. Send her in ballaſt, 9 
or with a loading of ſalt; but do not take goods of 9 
the manufacture of France, as the laws of America 
do not admit them to an entry. Perhaps thou may 
viſh a paſſage home in her; if that ſhould be the 
caſe, I ſhould be very glad thou -wouldſt take thy 


paſſage in her, and give her ſome 5 if thou can; 
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to French gods. Jr M, 
ee March 2d, 1 799. | 
JUDGMENT. N lr 


Sir /. Scott—This is the cafe of a | hip which was 
taken under American colors, on the 19th July 1599; 
on a voyage from Dunkirk to St. Ubes, in ballaſt 4 
the ſhip is claimed for. Mr. Mark Coffin, of New Beds 
fird, whoſe. name has, by ſome means or other, aps 
peared in the Court of Appeal in a tranſaction very 
much reſembling the preſent, at leaſt in exterior 
form and ſhape.; In that caſe, the name of Mark 
Cofin was uſed by perſons carrying on the whale 
fiſhery of France, without having any footing in Ame. 
rica, or any viſible thread of connexion with it;. but 
cartying back the produce to France, and ſupplying 

5 the 
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the 'manufattures and induſtry of Dun 8 c 
any communication or intercourſe whatever with 
America. It did appear to the ſuperior Curt, a is 
always appeared to this Court, that perſons carrying 


on ſuch a trade, were juſt as much to be conſidered 


as incorporated i in the commerce of France, as if they 
were native merchants of France; and that their pro- 


perty ſo employed would be juſtly ſubject to con- 


fſeation, be their perſonal reſidence where it might; 
The other actors of that drama were exaclily the ſane 


as thoſe that appear in this caſe; there were the ſame 


25 names of Coffin, the Huſſeys, and Dubaeque. the pro- 


prietor. Such a coincidence could hardly happen, 
unleſs the ſame names, in both caſes, do in reality 
belong to the ſame perſons, engaged in ſimilar tranſ- 
actions; at any rate it is an awakening circumſtance, 
which calls upon the vigilance of the Court, to ex- 
amine minutely into the facts of the caſe, and into 


3 the proofs of property that are brought forward. 


In the firſt place, the ſhip is French. built, firſt 


Teen at Dunkirk, and employed in the South whale 
fiſhery; the maſter repreſents the former trade © to 


« have begun from New Bedford; —the Counſel 


have put it on better grounds; yet the utmoſt to 


which they can bring the caſe is, that it had ge- 
nerally been to France, but, that that courſe of trade 
was now abandoned, though. for the firſt time. 
If that were the caſe, and I was fatisfied* by the 
evidence in the cauſe that the ſhip was the propetty 


of Mark Coffin, and of him only, I ſhould hold myſelf 


bound to reſtore ;' but if on the other hand, it ſhould 


appear that . are other owners with a u 
1 te 
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Z tereſt; NE thoſe pelſons abiginally: Jomicited in 1 France, 7 
or returning from thence, after having lived fo long 
there, as to lie undet a ſuſpicion of being liable from 
that reſidence, to be treated as French perſons; I 
| ſhould hold ſuch a claim ftatidulent, inafmuch as the 
ſuppreſſion of ſuch names would be a fraiidulent ſup- 


preſſion, and being ſo, would juſtly ſubject the pro- 


perty in queſtion to condenination; I allude to the 


Mr. Huſſeys, whoſe refidence in Frante is at leaſt 


queſtionable, and very ſufficient to provoke the queſ= 


tion, whether they are to be pronounced to have left 
that country, and to be pute American characters, 
without any ſtrong intermixture of French intereſt ad- 


hering to them; If I am ſatlsfied that the claim is 


incorrect, in leaving out other French-perſons; or theſs 


Mr. Huſſeyz, (on whom at any rate à ſtrong taint 
and ſuſpicion of French character attaches); with an 


intent of diſguiſing their intereſt from the Court, I 
ſhall conſider it to be my duty to refed ſuch a claim 


altogether, as not erroneouſly but fraudulently in- 


correct. Amongſt the papers there is clearance on 
the affirmation made by Mark Coffit, in which he * 
repreſented as the owner; but other papers ſpeak of 
a plurality of owners. The agreement between Du: 


baeque and the maſter ſpeaks of © the owners and 


« their agents,” and when I am given to underſtand 
that this maſter is the brother-in-law of Mark Coffin; 
it appears to be a ſingular miſtake for a perſon. ſo 
intimately. connected with him, to fall into, and 
amounts as nearly. to 4 contradiction as any poſi- 
tions can do, that are not ſtanding in direct verbal 


oppoſition to each other. The maſter ſays, that 


* Mark Coffin is the ſole owner; but here again the 


vol. 1 66 depoſitions 
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| depoſitions are more at variance chan the papers I 
I. find the mate, ſpeaking on the authority of the in ms | 


ter, ſays « that there are other owners beſides Mgr; 
« Coon; that he has heard and believes that the b 


a+. 1% 


60 maſter, together with two of his brothers which 


e were on board the ſaid ſhip, one as a mariner, the 


« other as a paſſenger, or ſome one of them, were 


«owners of the ſaid ſhip : at the ume ſhe was asd; 


and to the Zoth interrogatory, « that the maſter * it 
* the time when this deponeny was ſhipped, declared 
40 to this deponent that he the faid maſter, and his 
« faid brothers, were the real, true, and only owners 


« of the ſaid ſhip.” Theſe are ſtrong and emphatſcal 
words, and taking it to be as held out, that Cofin | 
has an intereſt in her, till they would go a great way 
to ſhew, that there are other owners. If I credit this 
man, and his right apprehenſion of the matter, 4 
muſt hold theſe perſous to be the true owners 5 and i 


is to be obſerved, that the mate has no temptation to 


miſrepreſent; he is in a ſituation of ſome confidence, 
and appears totally diſintereſted, and gives a teſtimony, 
as far as I can judge, free from all imputationg\whilt 


the depoſition. of the maſter bears ſtrong, mathe of 


what is called miſtake, but what other perſons mul 
term a very diſingenuous manner of delivering a ieſ- 
timony. There is befides an obſervation ariſing on 
the affirmations of theſe Huſſeyr, that though they 
come from perſons deſcribed as Quaters, and as fuch 
allowed to have their affirmations received in this, 
and other Chriſtian countries, where that perſuaſion 
of men is admitted, yet the ſame perſons are cer- 
tified by the conſul at Dunkirk, and by andther per- 
fon, the collector of the cuſtoms in | America, as hav- 
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ſible for me to preſume ſuch an inaccuracy in, public — 
inſtruments ; and therefore with all the teſpect that 
is due to religious tenderneſs of mind, this variance 


cannot but raiſe inferences to their diſadvantage. It | 
mult be allowed at lealt, zhat there is ſomething in 


this diſagreement that calls loudly for explanation; 
and when I lock at the diſingenuous account which 
the maſter has given of his former voyage, ſtating it 


to have commenced from Nc Bedford, though . 


am ſatisfied it began from Dunkirk and no where 
elſe; when J ſee the ſame infincere account of the 
deſtination of the preſent voyage, not only in the 
clearance, but in the depoſition of the witneſſes, ſtat- 
ing it to be direct for New Y ard,“ as if there was 
no real deſign of viſiting St. Des, it is impoſſible for 


me, ſo left to pick the truth out, from people who 
will nat tell it themſelves, to do otherwiſe than dray | 


inferences ſtrongly to their diſadvantage. 

If the Court was to attend mercly to the balance 
of credit, it would be bound to give credit to the 
mate, when he ſays that the maſter told him, © he 
and his brothers were the ſole owners ;” it is im- 
poſſible for me to find a ſolution for it in mere miſ- 
apprehenſion ; it could not but be underſtood in the 


terms in which it was delivered. There is, beſides, 


ſomething in the agreement that points ſtrongly to 
an intereſt in theſe Frenchmen : If the Huſſeys, who 


are the brothers of Cin, had the direction of the 


_ veſſel, and ſhe was actually quitting Dunkirk, how 


comes it, that Mr, Dubaeque is entering into an 


agreement with the maſter for the owners and 
_ their agents,” It has been made to appear by a let- 


82 ter 


5 


CasEs DETERMINED IN ca 


FF ter oi has been produced late in the' cauſe; that J. 


Huſſey had the care of the ſhip committed to him by 
Mr. Coffin; but how does this agree with the ap- 
pointment from the hands of theſe French merchants? 


How happened it, that they ſhould regulate the 


of a ſuperior Court, if they think they can make 


whole tranſaction after that; and that they ſhould 


aſſume the power of ſettling every thing reſpeQing 
the concerns of the ſhip, —and moſt manifeſtly, pro. 


' viding for her return to Europe? All interference oh 
the part of Mark Coffin is entirely excluded, and the 
whole matter is to be ſettled between the maſter op 


theſe French merchants in Europe. 


Upon the whole 1 cannot help ſaying, that theſe 
are great difficulties; and although it is ſaid, that Mr, 
Mark Coffin does not appear to have been implicated 
in this part of the tranſaction; and though it is pol- 


ible, that they may have denn thrown on the caſe, 
by the manner in which the party's agents in Europe 
| have conducted themſelves, and that they might have - 


admitted of explanations, if the whole truth had been 
ingenuouſly ſet forth ; ſtill as-the matter is now-re- 
preſented, it is loaded with difficulties. The ſhip is 
claimed for Mr. Mark Coffin, as the ſole proprietor, 
although the evidence of the caſe ſtrongly ſhews, 
that there are French intereſts behind, which are not 
ſufficiently diſcloſed ; I have already ſaid what the 
conſequence of that would be: if the parties are dil- 
ſatisfied with my judgment, they mult take the opinion 


out a more conſiſtent hiſtory : but, on the evidence 
by which I am to determine this caſe, I think myſelf 


warranted to condemn this ſhip. | 


#4, .0 
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ROBINETT againſt THE SHIP EXETER. 


f115 was a caſe of x fait for . dk againſt the 

' ſhip Exeter, on behalf of Robert Robinett, who 
had been hired as mate in the ſervice of the ſhip in 
Bembay by the captain, and was afterwards, inproſe- 
cution of the voyage to Europe, ' forcibly diſcharged 
by him, from the ſervice of the ſaid ſhip, at the 
land of Columbo; on a charge of incapacity, drun- 
kennels, neglect, and diſobedience of orders. The 
demand was for 127/. as the balance of wages and 
expences incurred i in returning to Europe. 


JUDGMENT. + 


of a ſhip, in the Eaft India ſervice, for his wages; 
and it has been obſerved in the defence, that in this 


lo ſtrong a title to the indulgence and favourable at- 
tention of the Court, as common mariners ; who are, 
trom their ignorance and helplefs ſtate, placed in a 
peculiar manner under the tender protection of the 


hcers are juſtly objects of equal attention, inaſmuch 
28 an injury done to their character is of wider ex- 


tent, and is attended with conſequences of a more 
8 3 ſerious 
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Suit of mate for 
wages : Defence, 
that he had been 
diſcharged for 
miſcondud : 
Sufficiency of , 
defence not al- 
lowed, on proof 
of facts: Wages 
decreed, & c. 


Sir W. Scott. — This is a ſuit brought by an officer | 


reſpect, officers do not come before the Court with 


Court. But there are other grounds, on which of- 


re 
2863 
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ſerious nature; mariners, if diſtreſſed in one fervies, | 
may eaſily obtain another, and a ſailor may remain'a 
ſailor to the end of his days, as it is not uſual to be 
minute in the enquiry made into their characters, 
But if an officer. is diſcharged for inſufficiency, it may 
not be eaſy for him to procure another ſituation; 
and he i; in danger er of lofing, not only his preſent ; 


footing, but more ee thoſe proſpects of pro- 


motion, which depend in a great meaſure on the 
character, that has travelled along with him during his 
former employs, and has been the moſt valuable fruit 


of a liſenaf ſervice, Theſe conſiderations are fufficient 
to place officers alſo under the particular protection 


of the Court: at the ſame time this muſt not be ſq 
underſtood in either caſe, as if the Court would 
ſhew ſuch a blind indulgence, as ſhould over: rule 
the real juſtice of the caſe; it is only ſuch an induk 
gence as the equitable conſiderations of public utility 


require, which can ſeldom in ſuch caſes, any morg 


than in others, be ſeparated from particular juſtice. 
In this caſe, the officer was bired in Bombay, ta 
proceed i in the ſervice of the ſuip to Tondon; there is 
no difference about the agreement or terins of ſervice; 
but it is alleged in the defence againſt this demand, 
that the ſervice was not performed; on the other 
fide it is ſaid, that he was at all times ready to" dil- 
charge his ſervices till he was forcibly removed, which 
is to be conſidered in law as equivalent to the dil. 
charge; and on the part of the maſter, this aa of 
removal is juſtificd. 

The queſtion before the Court will be then, to Y 
cide whether the charges are of a ſufficient nature to 
ſupport this refuſal, and whether they are ſypported 
b 
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by ſufficient eridence. La the firſt place I obſerve | 
there is no general incapacity | {er u up; uch a charge 
is introduced into the depoſition of Captain Whitford, 
indeed, bux,i it makes no part of the plea. If a ge- 
neral incapacity had. been ſpecially pleaded, and pro · 


perly ſupported by the depoſitions of the maſter; ; this 
Court would find a difficulty in oppoſ ng the pre- 


mult have been ſtrong | evid: nce, that would have 


would ] have had an opportunity of defending . himſelf; 
and he might have called forward the judgment of 
the former maſter with whom he failed, and by. whom 
he was recommended to Captain Whitford,” as well 
as that of others who were acquainted with his ta- 
lents ; as that has not been done; as this charge of 
general incapacity has not been put in iſſue in any 


notice to defend Kimfelf againſt it, I muſt leave it 
entirely out of conſideration, and confine myſelf to 
the ſpecific articles, charging him with drunkenneſs, 
neglect of duty, and diſobedience. Theſe are Cer- 
tainly offences of a high nature, fully ſufficient to 
juſtify the diſcharge, if proved. In reſpect to the 
negligence, it would not be neceſſary to prove, that 
it was wilful negligence ; ; it would be ſufficient if it 
appeared to amount to that habitual inattention to the 
ordinary duties of his ſtation that might expoſe the 
ſhip to danger; for the perſon in Robinett's ſtation 
ſtipulates againſt ſuch negligence. 1 

34 Upon 


* \ 


ſumption, ariſing from the opinion « of a ſuperior Off. | 
cer. If that had been pleaded io the allegation, it 


induced the Court to determine againſt ſuch a teſti. 
mony. But if that nad been pleaded, Mr. Robinett 


manner, and conſe quently. Mr. Rovinett has had ao 


cles brrrröbe rb IN K. 
9 the matter of drunkenneſs, L this Hoihr will 


— te no apologiſt for that; it is an offence peculiarly 
| > noxious on board a ſhip, „che the ſaber and vigilant = 
attention of every man, and particularly of officers, | 
1s required. At the ſame time the Court cannot en- 


tirely forget, that \in a mode of life peculiarly 'ex- 
poſed. to ſevere peril and exertion, and therefore ad- 


mitting in ſeaſons. of repoſe ſomething of indulgence 


and refreſhment ; that indulgence and refreſhment is 


naturally enough ſought by ſuch perſons in groſſer plea, 


ſures of that kind; and therefore that the proof of a 


| ſingle act of intemperance, committed in part, is ng 


concluſive proof of diſability for general maritime em- 
ployment. Another rule would, I fear, diſable many 


very uſeful men for the maritime ſervice of) thei 


country, © _ 
As to. diſobedience' to lawful command, it is an 


offence of the groſſeſt kind; the Court would be par- 


ticularly attentive to preſerve that ſubordination and 


diſcipline on board of ſhip which is ſo indiſpenſably 
neceffary for the preſervation of the whole ſervice, 
and of every perſon concerned in it. It would not, 


therefore, be a peremptory or harſh tone, or an over; 


charged manner in the exerciſe of authority, that 
will be ever held by this Court to juſtify reſiſtance, 
It will not be ſufficient that there has been a want 
of that perſonal attention and civility which uſually 


takes place on other occaſions, and might be wiſhed, 


generally, to attend the exerciſe of authority. The 
nature of the ſervice requires, that thoſe perſons who 
engage in it ſhould accommodate themſelves to the 
circumſtances attending it; and thoſe circumſtances 


are, not * urgent, and create ſtrong ſenſa: 
tions, 
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| ſpecies of authority are not to be captious, or to take 
exception to à neglect of formal and ceremonious 


are properly ſubſtantiated in evidence; although it 
might at the ſame time be proved that leſs perſonal 
civility had been uſed, than would excuſe ſomething 
of an heſitation of obedience, in other modes of life. 


and on this point, it is unfortunate that Mr. Whitford 
is the only witneſs examined on the part of the 'de- 
fence. At the utmoſt Mr. Hhitford can only have 


having become a bankrupt ; and he may have ex- 
poſed the property of his owners to danger, by not hav- 
ing taken the precaution to do, what ought'always to 
be done, in a matter ſo tender as the diſcharge of an 


crew to the circumſtances attending it, that the pro- 
priety of the act may be properly warranted, and 
vouched by as much evidence as poſſible. This not 
having been done, Captain #hitford is the only 
witneſs on that fide; at any rate it muſt appear, 
that he would have an intereſt to defend the pro- 
priety of his own conduct; if unoppoſed, the Court 
would be inclined to preſume in favour of authority, 
ſuch being its proper and legal inclination ; but op- 
poſed as he is, in this caſe, by two witneſſes, who 
are not affected by any intereſt, or otherwiſe liable 


evidence in oppoſition to their united teſtimony, But 
| 9 the 


tions, which naturally find cheir way in ſtrong exprel- 
fions and violent demeanor. The perſons ſubject to this 


obſervances of behaviour; and on theſe grounds the 
Court would hold, that the charges of this defence 
are Ma nature ſufficient to juſtify diſmiſſal; if they 


w- 


officer, — to call the attention of the paſſengers and 
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The next queſtion will be, what is the evidence; 


become competent to give evidence in this caſe, by 


to objection, it would be difficult to take his ſingle 


- ExaTar- 


= witnelles; an objection has been taken to the com · 
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petency of Captain Whitford ; and although $5 
_ mitted his evidence to be read, de bene et, reſerving | 


the objection, it was not from any doubt entextained, 
but becauſe I wiſhed to give it farther conſideration, 


the 19th and 14th articles of the allegution; * * 


4 officers and mariner, there will remain abaut the 


ee and other bond - holders on the ſaid proceeds to 


I. | | | 5 f f 
5 1.1 
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the matter does: not reſt on ths credibility: = mo 


The objection taken, is to the concluſion drawn from 


part of the defence which plead— 

r 14th, That the faid hip Exeter, hade wi 
« her tackle, apparel, and furniture, hath, ſince her 
« arrival in the port of London, from her afareſaid 
6 voyage, been fold by the decree of this Court to 
s diſcharge the claims of the officers and'mariners 
* belanging to her for their ſervice on board the 
4e ſaid ſhip during the aforeſaid voyage; that after 

payment of the juſt and legal claims of the ſaid 


© ſum of 40007. as the balance of the proceeds, 
* That there were juſt and legal claims of bottomtee 


< the amount of 6000 J. and upwards, and on whoſe 
ce behalf ſuch proceeds have been arreſted. 


* two of the ſaid bonds, amounting reſpe8ingly. to 


t the ſum of 1,250/, and upwards, including intereſt, 
cc .were given by the ſaid Captain Whitford d upon the 


«bottom of the ſaid ſhip, as a ſecurity for money 


« advanced at the Cape of Good Hope, in the proſe | 
6c cution of her aforeſaid. voyage, and are entitled ſo 
« a priority of payment to the other of the ſad 


4 bonds, which were given as a ſecurity for mo 


s previouſly advanced at Bombay, and have been 


« paid accordingly, That by payment, thereof the 
*. palance af the laid r been reduced ta 


« about 
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« about the ſum of 1,5004. being all that will re- 


4 to the ſum of 3,500 7. or thereabouts.” 

„ 14th,« That the faid | Richerd Whitford, late 
ce commander and two· thirds owner of the faid ſhip 
* Exeter, hath, ſince the arrival of the ſaid ſhip in 
« the port of London, been declared under the great 
« ſeal of Great Britain a bankrupt; and having con- 
* formed himſelf in all reſpeQs to the ſeveral acts of 

_ « partiament#relating to bankrupts, on or about 
* the 20th day of October laſt paſt, duly obtained 
* his certificate, under the aforefaid ſeal, and was 


* mands whatever, which aroſe prior to the date of 
* the ſaid certificate. That by reaſon of the premiſes, 
* he, the ſaid Richard Whitford, was and is a legal 


* examined in this cauſe,” 

Perſonally exonerated he certainly. i is, but not e 
onerated as to the eſtate, about which he is {till liable 
to be examined. He has an intereſt ſtill remaining 
as to the ſurplus of the eſtate, and alſo as to the al- 
lowance which will depend on the payment that is 
made; till he has done more, therefore, than he has 
yet done; till he has releaſed all intereſt under the 
eſtate, and alſo the allowance; I have no doubt, upon 
the conſideration which I have been able to give the 
matter, and alſo on converſation with eminent per- 
ſons at the common law, that he is not a competent 


tained on Mr. Robinett's own witneſſes, there is an 
end of this -e do they depoſe? 


main for the diſcharge of the ſaid laſt mentioned 


% bonds, which amount together including intereſt E 


witneſs. Unleſs the defence, therefore, can be ſuſ· 


As 


« and is thereby exonerated from all claims and de- 


« and competent witneſs to be produced, ſworn, and 


"The - 
EXETER. 


* 
A. 


De. rothy 
1799- 


IR) 


CASES 5 DETERMINED Oy 


285 to his general conduct, Mr. b dete Who wat 
one of the officers of the ſhip, ſays, That during all 
the time the ſaid Robert Robinett continued on board 
« the ſhip, ſaving the time he was confined in his 


_ cabin, as herein-before ſet forth, he did- well and 


ce truly perform his duty as ſecond mate, and Was 


. ways ready and willing to perform 


6 obedient to all the lawful commands of the ſaid 
©. Richard Whitford the maſter and other his ſuperior 


t officers on board; and the ſecond witneſs ſpeaks 
in the ſame terms, and adds, © that he appeared al. 
ths duty.“ 48 
to the charge of drunkenneſs, the firſt witneſs ſays, 
ee he never ſaw any thing of the kind;“ and the 
ſecond witneſs, that he never ſaw him in liquor but 
&« on one occaſion, on Chriſtmas. day, whilſt the ſhip 
« was lying at Bombay: this ſingle inſtante is not, 
I think, ſufficient to ſupport the charge. I muſt ob- 
ſerve too, that this witneſs Eſbington, was the ſteward 
of the ſhip, and that it was part of the interro- 


gatory addreſſed to him, whether Robinett was not 


« importunate to him for liquor; and whether he did 
ec not complain to Captain Whitford, that the Taid Ro- 
ce bijnett was always applying to him for an extraor- 


« dinary quantity of wine and ſpirituous liquors ;” 


to all which he anſwers in the direct negative, and 


ſays, © that he never did apply to him for more wine 


« and other liquors than other officers were uſually 
e ſupplied with; and that he the reſpondent never 
e did make any complaint to Captain bit ford on 
'« that ſcore;” then, how is it n to pp 
this charge: 

Next, as to negligence, it 1s not immaterial to A 
ſerve, that in the note of diſmiſſal from Capt. bil- 
ford, the only act of negligence ſpecified, is the omit- 
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ſpecified, and it does rather ORR a belief that this 
was all that was taken notice of at the time, and that 
the reſt has been called in aid, as ſubſidiary matter, 
to make out the charge: Then what are the acts of 
negligence ? The firſt inſtance: of neglect is charged 
in theſe words, That whilſt the ſaid ſhip Exeter 
« was off the gulph of Manora, in the proſecution 
« of her voyage from Bombay to Colombo; the ſaid 
« Robert Robinett, who was the officer upon watch, 


« neglected to take in her fails, as was his duty to 
have done, but ſuffered her to proceed i in full fail ; 


« preſſed. great diſpleaſure towards the ſaid: Robert 
« Robinett, for ſuch his negligence, and ſaid to him, 
« if he were ignorant of his duty himſelf, he might 


« ſhip Nottingham, which was failing in company 
« with the ſaid ſhip, and had then taken in all her 
« fails; that notwithſtanding every exertion was 
then uſed by the order of the ſaid Capt. Whitford 
ee to take in the ſaid fails, the topſails had been 
* (owing, to ſuch the negligence of the ſaid Robert 
* Robinett) nearly carried away by the ſquall coming 


ticle Mr. Efhington ſays that he cannot ſpeak, net 
being a judge of nautical matters, and having been, 
beſides, below during the time enquired of ; and Mr. 
Urquhart, though he confirms the fact, except as to 
the danger of the topſails being carried away, ſays, 
I SE 4 © That 


ting to take in the yawl, and by that means ſuffering | 
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ſome Laſcar ſailors to deſert ; this was all that was 


« notwithſtanding it was obvious a ſquall was ariſing, 


« that upon Capt.-Whitford coming on deck, he ex- 


„ have ſeen what was neceſſary for him to do by the 


« on before they could be lowered.“ On this ar- 


* 


> = of voyage, or to have betrayed any wint of 
* nautical kill.“ This is all that is ſaid ; and l need 
not add that it is impoſſible for me to pronounce 


| S : 
„ he. did: Set candiler- ber MH tn; thus 
ce been guilty of any acts of negligence in the courſe | 


that the charge of negle& in this article is ſuſtained 


on ſuch evidence. Thie next charge is of loſing the 
boat, and ſuffering five Lo/car ſailors to deſert. It is 
charged in the allegation, « That the ſaid Robert 
Nobinett, whilſt he was in charge of the faid: ſhip 


« Exeter, as the ſuperior officer on board, when ſhe 


lay at Colembo, on or about the 1 3th day of Febru. 
« ary 1797. left her long boat at the buoy 
<« anchor parted with ſome days before, together 


of an 


« with five Laſcars belonging to the ſaid ſhip, in her; 
« that at day-light the next morning it was diſco- 
<« vered, that the ſaid five Laſcarc had deſerted with 


cc the ſaid long boat, a hawſer, and three large 

4 tackles ; that it was five or ſix days before the ſaid 
1 W dt was again found, when ſhe was found at 
ee Point de Galle, much damaged, and the 'hawfer 
« and tackles had been taken out of her, and were 
'< totally loſt; that the ſaid Laſcars were never after - 
% wards diſcovered, nor did they, or either of them, 
c ever return to their duty on board the ſaid ſhip.” 


On this article the witneſs Urquhart ſays, That 
« although Capt. Vhitford did blame the producent 


cc for leaving the long-boat in charge of the Laſcars, 
that he never heard any other officer on board im- 
cc pute blame to the producent Robinett on that ac - 
% count, neither did he conſider him to be blame - 
. 6 able; * and the ſecond witneſe ſays, © That the 


1 | * fad 


N 
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« aid Ridjnett was not eonfidered as groſsly neg- 


6 ligetit in loſing the long boat by the deponent, __ 
te it tiot being his duty to be on board at that time.“ 
I cannot ſay that che fact of imprudent conduct, or 
of negligent conduct, is in any way TORI down on 
him in this inſtance. 
The next charge-is that « whill the ſaid Robinett 
« was in charge of the ſhip as ſuperior officer on 
. % doard in Colombo Bay, he one night neglected to 


ie have the yawl hoiſted in, as it was his duty to have 


« done, by Which means ſeven other Laſcar ſailors 
« went on ſhore, and deſerted. Jo this the wit- 
neſſes ſay, that although it might have been proper 
« to hoiſt in the yawl at night, as it is uſually done, 
that it is not an invariable rule.“ 1 

The next inſtance of neglect i 1, That e 15 d 
« Robert Robinett, whilſt he was in charge of the 
« ſaid ſhip Exeter, as the ſuperior officer on board, 


« as the lay at Colombo, on or about the 14th day of 


* the ſaid month of February 1797, let go à ſecond 
anchor; that Capt. F/hitford, the commander, 
„ when he came on board the ſaid ſhip on that day, 
« obſerved that the ſame croſſed the cable, by which 


« the ſaid ſhip was originally riding, and ordered the 


« ſaid anchor to be immediately weighed; that the 


e ſaid cable upon its coming in, was found ſo much 
«© chafed from want of proper ſervice on it, as to 
© render it abſolptely neceſſary to cut it off, about 
ten fathom from the clinch; that it was the duty 
* of the ſaid Rebert Robinett, as the officer in charge, 
to have ſeen. that proper ſervice had been put on 
the ſaid cable, and that he was guilty of a groſs 

«c act 
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Ih rot, © 44 the property of the owners; that if the laid thip. 
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« at at negligence on. ſuch occaſion, and. FP 1 
_ ©. preatly endangered the ſafety of the. ſai aid, hip, and 


. * had ſuſtained any, damage by the breaking of the 
ee ſaid cable, ariſing from its being chafed as aforg. 
40 ſaid, the underwriters would have been exonerated 
from payment thereof under .the policy of . in. 
“ ſurance.” The only witneſs. that ſpeaks: to this 
article is Urquhart, and the account which he gives 
is very material. He ſays, That it was the duty 
of Robinett, as the officer in charge, to ſee that 
< proper ſervice. was put on the cable, which he 
« believes was done at firſt; but as the producent 
*. Rolinett was then the only. officer on board except 
4 the chief mate who was confined by the captain, 
*-and this reſpondent who was ill, it was impoſſible 
for him to pay conſtant attention to the cable, 
t and the accident of the chafing was owing to the 
< inattention of the black gunner who was in charge 
© thereof, whilſt the producent went to ſleep.” Ad. 
verting, as 1 muſt always do, to the circumſtance of 
Mr. Robinett being the only officer on board, and to 
the ſurplus duty that he had to perform in Cone 
quence of being lo; and finding that the black günner 
was on that account appointed to aſſiſt him, and that 
the chief imputation thrown on him was, that he 
did not fee that the black gunner did his duty whillt 
he went to reſt, it is impoſſible to ſay that this per- 
ſon 1s affected with the charge of negligence on this 
account. ; 
I come next to the charge of diſobedience, och 
I have faid 1 is of a very malignant nature in the eye 
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of the Court; and which the Court would upon 
every, conſideration be diſpoſed to diſcountenance, 
But the only command upon him, that I fee which 
was diſobeyed, was an order to leave the ſhip: and 
although I do not fay, that a maſter has not a right 
to give a diſcharge, and if the perſon ſo diſcharged 
refuſes to quit the ſhip, that he might not turn 
him out, being reſponſible for his conduct in fo 


doing; yet this muſt always be underſtood to be 


ſubject to reſponſibility on the queſtion of the pro- 

pflety of the diſcharge; becauſe it could never be 
maintained in the Engliſh maritime ſervice, that if 
a maſter choſe to turn a mariner on ſhore, without 
cauſe, in a foreign country, the mere refuſal to 
go would of itſelf juſtify an improper diſcharge. 
The propriety of the refuſal in ſuch a caſe muſt de- 
pend entirely on the propriety of the order, and that 
muſt depend almoſt entirely upon its neceſſity, for 
little leſs than abſolute neceſſity i is required to bear 
out ſuch an order. That a perſon ſhould be a little 
averſe to be turned aſhore on this remote iſland, 
which though in Engliſb poſſeſſion, is in truth a Dutch 
ſettlement, cannot. be matter of ſurprize : it is eaſy 
do ſay, that it was his duty to obey, and fight his 
way home, and ſeek redreſs from a court of juſtice 
here ; but that the perſon ſhould feel a little unwil- 
| ling to be turned adrift, in this remote and foreign 
ſettlement, is not to be wondered at ; and I cannot 
think Nis expreſling a diſinclination can be conſidered 
to conſtitute an offence of mutiny or poſitive dit- 
obedience, 


On the whole I am of opinion, that the evidence 
of Captain Whitford is not admiſſible, and that on 
the evidence of the other witneſſes I am in no degree 
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N 5 warranted to ſay that the charges. ſet ' up as the dd 
Eu, fence to this ſuit are made out. I muſt, therefore, 


—— — 


Mr, — pronounce for the demand of wages, and the ex. 
79% Pences which have been meu in the courſe of 


ſuit to recover them. 
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Claim of joint Tuns v was a caſe of an allegation given on the part 
capture, by Zaſt 
of the Admiralty, claiming an intereſt ia the 


India ſhips car- 


ade Sur f Cd Capture of the Cape Good Hope, in virtue of ſeveral 


the Ga «pe of Good | 

Hope, and aſſert- 

ine“ lo hart con. non- commiſſioned Ea/t India ſhips, aſſerted to _ 
- tributedro the aſſiſted in that enterprize. 5 
capture, by in- 25 
timid:tion occa- BET ; 1 
fined by their n ſupport of the allegation, the Advocate of the Ad- 


appearance, not 


allowed: Na-. miralty and Laurence—lIt is ſcarcely neceſſary to call 


ture of the aſſo- 


ciation by which the attention of the Court on this queſtion to amy 
monpore cat other evidence than the letter (a) of Lord Keith, 


entitle theme 


Gp. written in recenti facto, which acknowledges i in the 


w—_— 


(a) © To the officers and ſeamen of the honourable company's 

| ſhips in Symons Bay. 

«« However unneceſſary it may appear to true Britons to thank 
them for ſervices rendered to their country, yet the particular ſitu- 
ation of the Admiral muſt excuſe his doing ſo, becauſe he feels 
himſelf perſonally obliged by the ready attention of the officers 
and ſeamen of the India ſhips, in aſſiſting their brethren fo efſea- 
tially, as greatly to contribute towards the fortunate event of the 
reduction of this valuable colony. 

%% Monarch, Symons Bay, 16th Sept. 1795.“ _ 


fulleſt 


—_ 
J. 
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fulleſt terms the ſervices of theſe ſhips, and the great 
aſſiſtance they afforded towards the reduction of the 
colony. The terms of this letter are ſo ſtrong, and 
go ſo directly to ſupport the ſubſtance of the demand, 
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reſulting from the actual aſſiſtance afforded by theſe. 
ſhips, that it is hardly neceflary to detail more at large 


the nature of the ſervices, and the particular advan- 
tages that were derived from them. The immediate 


effe& of their aſſiſtance will be found, however, ſtated 


more particularly in the letter written from General 
Craig, in theſe terms: © On the one hand as the 
enemy appears numerous, and diſpoſed to an ob- 
ſtinate defence, for which they had ample time to 
make the beſt preparations, I could not but be ſenſible 
that the force under my command was, in point of 
numbers, inadequate to the attempt of reducing 
them.” And again, In a conference with Sir G. 
Elphin/tone, on the ad of Sept. it was agreed to wait 


fix days longer for the poſſibility of the arrival of 


General Clarke, and that if he did not appear by that 
time, I ſhould then advance under every diſadvantage 
of numbers and ſituation, try the fortune of an at- 
tack, which however hazardous, we deemed it our 
duty to make, before the total failure of our proviſions 
put us under the neceſſity of ſeeking a ſupply elſe- 
where. On the morning of the third, however, the 
enemy encouraged by the little ſucceſs which had 
attended our attempt on the firſt, meditated a gene- 
ral attack on our camp, which, in all probability, 
would have been deciſive of the fate of the colony. 
They advanced in the night with all the ſtrength they 
could multer, and with a train of not leſs than eighteen 
field pieces; ſome movements which had been ob- 
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ſerved the preceding evening had given me a fuſpiclot | 


of their intention, and we were perfectly prepared 


conſiderable bodies began to make their appearance 
within our view, when at that critical moment the 


ſignal for a fleet firſt diſconcerted them, and the ap- 


pearance of fourteen ſail of large veſſels, which came 
in ſight immediately after, induced them to relinquiſh 
their enterprize, and retire to their former poſts.“ 
It is ſtill farther material to obſerve that the effect of 


this arrival was not matter of accident merely; the 


. ſhips failed from Sr. Salvador, on this particular enter- 
prize, in conſequence of the immediate application of 


General Craig, ſent from the Cape to St. Salvador, on 
the coaſt of Brazil, for the expreſs purpoſe of haſten- 


ing the arrival, as he did not think it prudent to 


begin the attack, on the ſettlement of the Cape, till 
be was reinforced. Thefe facts, being eſtabliſhed 
beyond contradiction, by the acts of the commanding 
officer, do, it is ſubmitted, amount to that proof, 
which in ordinary caſes of claims on the part of 
non- commiſſioned ſhips, i is required of them to make 
out their caſe. The onus probandi being taken off 
from them, and the facts being ſupplied by the 
captors, it becomes a caſe not merely of conſtructive 


ſervice, but of actual aſſiſtance, and the only queſtion 


is, how far it will in /aw entitle them to ſhare. _ By 
analogy to former caſes, it comes within a recognized 
principle ; for this Court has gone ſo far as to 


allow non- commiſſioned ſhips to ſhare in caſes of 


actual aſſiſtance. In the caſe of the Twee Geſuf- 
tcrs,Cooman, in the laſt war, the act of joint chaſing was 
allowed to amount to, this aſſiſtance, although the 


non-commiſſioned ſhip did not come up till after the 
capture 
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capture had been effected. In the caſe of the e re 


Franc alſo, the non-commiſſioned ſhip was allowed * 
to ſnare; and therefore the principle of law being ad- Avery 


mitted, that aſſociated actual ſervices are of a competent 1599, 
nature without a perſonal interpoſition in. che act . i fe, 
of capture; it can hardly be denied that the acts p. 283. 
of aſſiſtance rendered in this caſe are ſufficient to 
entitle the parties to the application of it. It 
is admitted that one of the ſhips, the Bombay 
Caſtle, is entitled to ſhare, as having been de- 
tached on a particular ſervice, to make a diverſion 
on the ſide of Table Bay. But it will be difficult to 
make this admiſſion, without allowing the whole 
claim, becauſe it was only by means of a draſt from 
each of the other ſhips, of twenty men, by order of 
Lord Keith, that this ſhip was enabled to act; and 
the manner of making this draft goes ſtrongly to 
ſhew the character in which theſe ſhips were re- 
ceived ; for it was made not in the manner of volun- 
teering merely, but under an order from Lord Keith, 
directed to Capt. Rees, the commanding officer of 
the Eaſt India company's ſhips, to ſupply the necel- 
ſary men. It had been before intimated from Lord 
Keith, that all orders to the crews of the Eaſt India 
company's ſhips ſhould be directed to him: he was 
admitted to the Council, The ſhips were particu- 
larly directed to wear pennants, which is in itſelf, ac- 
cording to the opinion of a diſtinguiſhed naval Officer, wm _ 
an acknowledged mark of an adoption into the military * 
character; and the whole mode of-intercourſe at the 
time, ſhews, that.they were conſidered in the na- 
ture of a combined force. | 

That non-commiſſioned ſhips are capable of being 
conſidered in the light of an aſſociated force, is clear 
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Fro the precedents that have been cited; al the in. | 
timidation that can in any caſe be derived from an 
aſſociated force, was produced in this inſtance ;; it vm 


the cauſe that induced the enemy to relinquiſh their 
hopes of defence; it was materially inſtrumental to 


the ſurrender that took place; and therefore the 


Admiralty. is, by virtue of the ſervices of . 


ſhips, entitled to ſhare in this . 


Againſt the allegation , the Ki ing's 4 3 and 


Arnold The capture is admitted to have been made 


by a conjoint force, under the ſpecial inſtructions of 
his Majeſty; therefore, if a claim was ſet up to par- 
take in this capture, on the part of private ſnips of 


war, actually commiſſioned againſt the Dutch, it uh 


be incumbent on them, to make out a caſe of active 
co-operation and affiſtance : This, it is apprehended, 
was fully ſettled, in a caſe much agitated in another 


place, the caſe of the capture of Negapatam by Sir 


Edward Hughes ; in which a ſimilar queſtion was dif. 
cuſſed, whether the ſhips claiming to ſhare, were, 
under the circumſtances of that caſe, to be conſidered 


in a military character, or as tranſports ?. It was then 


fully eſtabliſhed, thar ſhips i in the character of tranſ- 


ports cannot ſhare. But it is ſaid that this caſe 


ſtands on different grounds, on an aſſociated mili- 


tary character, and intimidation produced on 
the enemy: the aſſociation is by no means proved 
it reſts upon the claimants to make that clear; 
and as to intimidation, it was onhy in the cha- 
racter of tranſports, that the ſhips in queſtion 


could poſſibly produce any intimidation- as ſhips of 


war, they were uſeleſs. There were, at that time, 


fix or ſeven men of war, as Many as could e uſed, 
hing 
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lying in \ Symons Bay, under the command of Land” 
Keith. In what way could they then produce inti- 
midation, as ſhips armed and appointed as ſhips of 
war ? The Dutch were lying at ſome diſtance, be- 


cal fitation, and diſpoſed to wait ſix or ſeven days 
longer; not for ſhips, becauſe Lord Keith was there 


for troops in ſhips acting as tranſports. The intimida- 
tion, therefore, is out of the queſtion, as to their 
military character. But it is ſaid they were treated 
in that character, from the moment of their arrival; 


deſired to hoiſt them again. As far as reſpect and 
honourable treatment is concerned, that might be a 
diſtinction; but as a mark of charaQeer, that circum- 
ſtance is wholly immaterial, and equivocal; and, to 
all legal effects, they remain tranſports ſtill. It is 
ſaid that they received all orders through their com- 
modore, Captain Rees; but even in this reſpect, the 


war; for it is ſtated by Captain Rees, © that exclu- 
five of a number of men elt with the Bombay Caſtle, 
he did, in purſuance of an addreſs received from 
Lord Keith, which he deſired to be circulated through 
the fleet, for the purpoſe of procuring volunteers, 
procure twenty men from each ſhip, amounting to 
240 men, &c.” This is not like the order iſſued to 
men of war :—But much reliance is placed on Lord 
Keith's letter; and it is ſaid, that the thanks are ad- 
dreſſed, not only to the volunteers, but to all the 
fleet generally. If this letter ſtood alone, unexplain- 
ed, and receiving no conſtruction from the facts be. 

| TA fore 


tween Symons Bay and| Cape Town. General Craig 8 
letter to Lord Keith ſtates, © that he was in a criti- 


in force, with a ſufficient number of ſhips of war, but 


that having hauled down their pennants, they were- 


orders are not iſſued in the ſame form as to ſhips of 
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fore the Court, it might lead to an inference, that al 
the ſhips wire equally entitled; but this is only a 


— general expreſſion of thanks in the hour of triumph, | 


and cannot controul the particular evidence in the 
caſe, on the points pleaded 1 in the allegation. - Lord 
Keith had po power to give an intereſt, beyond what | 


the facts pleaded can fuſtain. In caſes of non- 


commiſſioned veſſels, no claim of mere conſtruQive 
aſſiſtance can be admitted; no active co-operation, 
in any degree, bearing upon the capture in queſtion, 
can refulf from the facts pleaded in this allegation ; 


and therefore it is hoped the Court will reject this 
claim at once, by Not admitting the allegation to go 


to proof. 


JupourNr. | 
Sir W.Scott—This queſtion ariſes on the claim of 

certain Eat India ſhips, or rather of the Admiralty 
on their behalf, to ſhare in the capture made at: the - 
Cape of Good Hape. It appears by reference to the 
gazettes, and in the allegation, and in all the evi- 
dence, as far as it is neceſſary for me to ſtate. it, that 
theſe ſhips were employed to carry a number of 
troops to the Cape of ( Good Hape. The greateſt part 
of the nayal operations, neceſlary for the reduction 
of that colony, had been performed, befofe the ar- 
rival of theſe ſhips; and there appears to have been 
only one particular piece of military ſervice per- 
formed on the part of the navy after their arrival, and 


on which only one of thele ſhips was employed: 


that veſſel will undoubtedly be allowed to mare; ; as 
to the reſt, although it mult be admitted, on all ſides, | 
that the Eaft India Company have performed ſervices, 
in reſpect to this expedition, which may entitle them 
to the thanks of their counmry's j yet the queſtion of 

| legal 
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legal merit, whether they will. be entitled to ſhare in 
the proceeds of this prize, will depend on OT dif. 
ferent conſiderations, 


It is not ſtated in what way the agreement wag 
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made with theſe ſhips, whether it was to act in a 


military capacity or not; if it was to act in a military 
character, that might neatly deeide the queſtion. 
But nothing is ſaid-on this ſubje& in the plea, and 
therefore I muſt infer, that no ſuch ground of pre- 
tenſion could be ſuſtained, All that is ſaid is © that 
they carried out General Clarke and his troops.“ It 
i perfectly clear, that at the time of leaving the 
coaſts of Braſil, it was perfectly unknown to theſe 
ſhips for what attack theſe troops were conveying : 


— Whether, by virtue of their contract, they were to 


ſtay at any place, or come away after the troops were 
landed at ſuch place, is wrapped in complete filence 
and therefore, for want of any more particular de- 
[cription, I can look only to their general character, 
which is that of merchant veſſels, commiſſioned againit 
the French, but having no commiſſion againſt that 


enemy who was the particular object of this expe- 


dition; whatever their force may have been, I do 
not ſee that they can be conſidered, in their original 
character, as more than tranſport veſſels, liable to be 
called upon occaſionally to act, with alacrity and 
vigor; (for Britiſh veſſels, of any character, are liable 
to be ſo called upon on extraordinary occaſions of 
public neceſſity;) but not deriving from that circum- 
ſtance, as far as this expedition was concerned, any 
title to inveſt them with a military character; for the 


mere conveyance of troops would have no ſuch 


elkeck. At the lame time, it is true, that a military 
7˙² 
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character might Ne afterwards ee a 
by the nature and courſe of their ſubſequent, em- 
If they have been aſſociated to act, in 
conjunction with the King's fleet, and did ſo act, 
they may acquire an intereſt, which, on proper ap- 
plication, will be ſure to meet with due attention. 


The queſtion, for me to conſider, then will be, whe. 


ther they have acquired that military character or 


not? Their pretenſions have been put on ſeveral 


grounds; it is firſt ſaid, that they were aſſociated 


with the fleet; mere aſſociation will not do, the plea 


muſt go farther, and ſhew in what capacity they were 


aſſociated, and that capacity muſt be directiy military, 


Tranſports are affociated with fleets and armies for 
various purpoſes, connected with, or ſubſervient to 
the military uſes of thoſe fleets and armies. - But if 
they are tranſports merely, and as ſuch are employed 
ſimply in the tranſportation of ſtores or men, they 
do not riſe above their proper mercantile charaeter in 
conſequence of ſuch an employment; the employ- 
ment muſt be that of an immediate application to the 
purpoſes of dire& military morn, in which they 
are to take a part. 

It is next placed, on the . of intimidation; 
and it is ſaid, that when the enemy is proved to have 


been intimidated, where it is not matter of inference, 


but of actual proof; the aſſiſtance ariſing from inti- 
midation is not to be conſidered as conſtructive 
merely, but an actual and effective co-operation. 
But I take that not to be quite correct; for an 


hundred inſtances might be mentioned in which 


actual intimidation might be produced, without 
any co operation having been given. Suppoſe 
the caſe of a ſmall frigate, going to attack an 

enemy's 
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_ enemy's veſſel, and four or five large merchant ſhips, 
unconſcious of the tranſaction, ſhould appear in ſight; 
they might be objects of terror to the enemy, but no 
one would ſay, that ſuch a terror would entitle them 
to ſhare; though the fact of terror was ever ſo ſtrongly 
proved, there would not be that co-operation, nor 
that active aſſiſtance which the law requires, to entitle 
non-commiſſioned veſſels to be confidered as joint 


« fourteen ſhips, deſiſted.” This was an intimida- 
tion, of which the ſhips were totally unconſcious , 
and which would have been juſt as effectually pro- 
duced by a fleet of mere tranſports; and I ſee no 
principle on which I could pronounce theſe. ſhips en- 


nounce any fleet of merchantmen entitled in a ſimilar 
ſituation 3 for any number of large ſhips, known to 
be Briti 55 and not known to be merchantmen, would 
have produced the ſame effect. The intimidation was 
entirely paſſive, there was no animus nor deſign on 
their part, nor even knowledge of the fact; for it 
was not till the next day, when their commodore re- 
turned from Lord Keith, that they knew any thing of 
the matter, or ever thought of the terror that they 
had aſſiſted in exciting. I take it to be uncontro- 
vertibly true, that no caſe can be alleged in which a 
terror ſo excited, has been held to enure to the benefit 
of a non- commiſſioned veſſel. Another ground on 
which it is put, and which it may be proper for me 
to advert to, is the ground of analogy. That it is a 


on which it is ſaid to be ſufficient, if the non-com- 
4 miſhoned 
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captors. What is the intimidation alleged? That 
« the Dutch forces were about to make an attack on 
« the Britiſb army, but on the appearance of theſe 


titled, on which I ſhould not be alſo obliged to pro- 


caſe of aſſiſtance, analogous to that of joint chaſing, 
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miſſioned ſhip puts itſelf in motion : and the caſes of 


the Twee Ggſuſter (a) in the laſt war, * the Le 


| Fare, 


—— an... | 


- 


———— _— 


1 This » was a a caſe of a Dutch 7 * 311. Dec. 1780. 

The circumſtances of the caſe were, that on the morning of the 
31ſt, the prize in queſtion, of 300 tons and 16 men, was dif. 
covered by two armed cutters, the Providence and Spitfire, each 
manned with 16 men, (the Providence being commiſſioned, and 
the Spitfire not commiſſioned, againſt the Dutch), when they imme- 
diately chaſed ; the Providence firſt reached the prize; the Spitfire / 
being then diſtant about one Engliſb mile, ſoon afrerwards came 
vp, and immediately afterwards the prize was ſeized by the Pro- 
viclence and the Spitfire ; her priſoners and papers ſecured, ſome in 
the Providence, and ſome in the Spitfire ; and the maſter of the Spit. 


fire was put on board the prize, with ſeveral men, and the Provi- 


dence left the prize with the Spitfire to convey her to Dartmouth. 


Theſe facts were acknowledged, and the Spitfire was allowed to 
have been a joint chaſer by the Providence. 

The ſentence of the Judge of the High Court of Adna, 
21ſt June 1783, pronounced the Providence to be the captor, but 
that the Spitfire wvas aiding and abetting ; and decreed the Sprtfire 
to take half the ſhare ſhe would have been entitled to, had ſhe had 
a commiſſion againſt the Dutch. 

This part of the ſentence being appealed from, on the part ofthe 


Providence, the Proctor of the Admiralty intervened, 15th Feb. 1785, 


and prayed, that ſuch part of the prize as the Spizfre would have 
been entitled to, if commiſſioned, might be condemned as a droit 
of Admiralty. | 

On the 8th of March 1785, the Lords of Appeal pronounced 
for the intereſt of the King, in his office of Admiral ; and that fuch 
proportion of the prize as would have belonged to the Spitfire, if 
commiſſioned, was liable to confiſcation as a droit and perquiſite 
of Admiralty, and condemned the prize © as talen by the privat - 


Jhip of war the Providence, and the non-commiſſioned ſhip the Spitfire ;" 


and directed the ſame ta be ſhared in proportion accordingij. — 


Preſent, 
Lord Camden, 


Lord Grantly, 
Sir Foſeph Yorke, 


vir Lloyd Kenyon, Maſter of Fa Rolle. 
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2 circumſtance not unworthy of notice in this caſe, though OO” 


affecting the judgment, was, that it was ſtated on the part of the 
Spitfire, e that on the commencement of holtilities againſt the Dutchs 
the owners of the Spitfire fitted her out as a private ſhip of war, 
ſent her on a cruiſe againſt his Majefty's enemies, and applied 
for letters of marque; that the Commiſſioners of the Admiralty 
granted a warrant to the Judge of the Admiralty to iſſue letters of 
marque and general repriſal againſt the Dutch, to Teſſier the maſter 
of the Spitfire, on the 29th of December 1780 ; but by reaſon of 
the then great flood of buſineſs in the Admiralty Court, the letters 
of marque could not be obtained under ſeal, till the firſt day of 
January 1781, and. that this capture was made on the 31 Dec.” 
This was ſtated among other points, in the pre/ertim of appeal: 

but the claim of the non-commiſſioned captor was not allowed. 
—From which it appears, that the endeavours of the party to- 
obtain his commiſſion, aided even by the warrant of the Lords of 
the Admiralty for its paſſing, will not be ſufficient to veſt any 

| intereſt on intermediate captures, till the commiſſion is aQually 
iſſued. 


(3) The Le Franc, Caſpẽ malter, | | ? 

This was a French Eaft India ſhip taken by ſeveral veſſels, com- 
poſing part of a Britiſh Eaſt India fleet, 24th June 1793. 

Of the ſhips in queſtion, the Glatton, Capt. Drummond, had 
not taken out a letter of marque ; the others were commiſſioned 
as private ſhips of war. 

On the part of the Glatton an appearance was given, praying a 
deciſion on the intereſts on the queſtion of law. The facts being 
admitted on all fides, ** that ſhe was not a commiſſioned ſhip, and 
that ſhe was materially inſtrumental to the capture,” the Proctor 
of the Admiralty appeared for the King in his office of Admi- 
ralty, praying that ſuch proportion of the prize in queſtion as 
would have been condemned to the Glatton, if ſhe had been a 
commiſſioned ſhip, might be pronounced liable. to confiſcation to 
the King in his office of Admiralty, as a droit and perquiſite of 
Admiralty. 
| The ſentence of the High Court of Admiralty condemned the 
prize, as taken by fix private ſhips of war, and the Glatton, but 

condemned 
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condemned t the 22 $ 6 ay a droit ind peogil of Adni. 
rally. 


The facts, as by tlie gtustien * merits of the 2 ae g 
thus repreſented in the words of the dertifcate of the com- 


manders of the fix private ſhips of war, preſented to the Lords ef 


the Admiralty, annexed to the memorial on the part of the 
Glatton, praying to be rewarded. 

We, the ſubſeribed commanders of the fix duly ca 
private ſhips of war, which with the non-commiſſioned ſhip Glatten, 
Charles Drummond commander, captured the French prize IL. 
Franc, do hereby certify, that at day-light on the 24th of June 
1793, the Glation was from 10 to 15 miles to windward. of our 
ſhips, and at the ſame time the prize was upon the Glatton's weg- 
ther quarter, diſtant about three miles ſteering to the northward; 
Capt, Drummond thereupon (ſuppoſing her to be an enemy) | 
kept the wind until he found the Glatton could weather her, and 


then wore, and chaſed the prize until ſhe was brought to by the 


Ceres and ſome of the other ſhips : And we do further certify, 


that had the Glatton not been to windward, it would have been 


impoſſible for the other ſhips to have come up with the prize; as 
when ſhe had diſcovered the ſhips to leeward, ſhe might have kept 
to windward and: got off, had ſhe not been prevented by tho 
Glatton, Witneſs our hands, the 25th day of March 1795.” 

In the ſame caſe a claim was given for the Barwel, and ſeveral 
other ſhips of this fleet, {lating, © that they ſailed as an aſſociated and 
confederated flect, for mutual defence, by particular direction of 
the Eaſt India company; that they were all together on the even- 
ing of the 23d'Fune 1793 ; that during the night ſome of the 
ſhips had ſeparated ; that on the morning of the 24th about fix 
o'clock, the Barwel perceived one of the ſaid ſhips to the eaſt- 
ward; that the commodore made fignal to the Bareel to chaſe; 
that after chaſing three hours, ſhe came completely in ſight of 
the ſaid ſhips that had ſeparated, and when the came up with 
them, &c. ſhe found they had taken the prize in queſtion.” “ 


The claim on the part of theſe ſhips was rejected. 
and 
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and contributed materially, in the caſe of the 4 
Franc, directly and immediately, to the act of cap- 


ture. In the preſent caſe, theſe ſhips approached, it - 
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is true, the coaſt of the Cape of Good Hope, but with 123 


no animus capiendi, with no hoſtile purpoſe entertained 


by theraſelyes ; for they were totally ignorant of the 
objects of the expedition. It is, moreover, obvious to 


_ remark, that all caſes of joint chaſing at fea differ ſo 


materially from the caſes of conjundt operations at 


land, that they are with great danger of .inaccuracy | 


applied to illuſtrate each other. In joint chaſing at 
ſea, there is the overt act of purſuing, by which the 


deſign and actual purpoſe of the party may be aſcer- 


rained ; and much intimidation may be produced: 


but in caſes of conjunct operations at land, it is not 
the mere intruſion even of a commiſſioned ſhip, that 


would entitle parties to ſhare. The words of the act 
of parliament direct, That in all conjun& expedi- 
«* tions of the navy and army, againſt any fortreſs 
* upon the land, directed by inſtructions from his 


* Majeſty, the flag and general othcers, and 'com- 


e manders, and other officers, ſeamen, marines, 
« and ſoldiers, ſhall have ſuch proportionable intereſt 
and property as his Majeſty, under his ſign manual 
“ ſhall think fit to order and direct.“ The intereft 
of the prize is given to the fleet and army, and it 
would not be the mere voluntary interpoſition of a 
privateer that would entitle her to ſhare. It would 
be a very inconvenient doctrine, that private ſhips of 


war, by watching an opportunity, and intruding 


themſelves into an expedition, which the public au. 
thority had in no degree committed to them, ſhould 


be at liberty to ſay, © we will co - operate; and that 


they 
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they ſhould be permitted to derive an intereſt fronf 
ſuch a ſpontaneous act, to the diſadvantage of thoſs 


= to whom the ſervice was originally entruſted.” Ex. 


peditions of this kind, deſigned by the immediate 
authority of the ſtate, belong excluſively to its own 
inſtruments, whom it has ſelected for the purpoſe; 
and it might be attended with very grave obſtruction 
to the public ſervice of the country, if private indi. 
viduals could intrude themſelves into ſuch undertak. 
ings, uninvited and under colour of their letter of 
marque. I think, therefore, that the caſes of chaſing 
at ſea, and of conjunct operations at land, ſtand on 
different principles; and that there is little analogy, 
which can make them clearly applicable to each other. 
It is next ſaid, that they were directed to hoiſt pen 
nants; and that it was the opinion of a very high 
military (a) officer, i in a former caſe, that the per. 
-miſſion to wear the pennant did give the character of 
a king's ſhip: but the deciſion, in the very caſein 
which that opinion was offered, (in the eapture of 


Neguapatam), held, that x ſhip, which in that caſe had 


worn a pennant, was not to be conſidered in a military 
character, but as a tranſport; the mere circumſtance 
therefore, that theſe ſhips, which were large ſhips, and 
had before carried pennants, and had taken them 
down 0 out of I to the ms 8 1 and 
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( The Advocate of the Admiralty had ſaid, dining the nl; 
that in the caſe of Vegapatam, he had waited on Lord Hood, 
and had received his Lordſhip's authority to ſtate it, as his 
opinion, That the permiſſion of the admiral of the fleet to met-, 
chant veſſels to wear pennants, was conſidered as an act, adopt 
ing them into the king's ſervice, for that occaſion.?” 


were 
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Milter 
ders ; and if that fact was ſulfigently proved, fe 
be material; hut. it. is, obſeryable, that t a lggle 


| order 3s plezged i In the allegation, except Jn, relpe& 
to the Bunhay Cee: that .yellel, it anpears, is 
ſent under hilt) orders to agate a.giverſion 3 and 
I think. 1. ds not give too, mich to, that: hip, when & 

lay, that this cheumſtance was ſufficient to elaath 

ber wich a military chatacter, being engaged in 
military employment and to danger: but it 
is argued, that becauſe. orders were given: to maflithis 
ip by tletachments from the reſt, that. it will make 

the whale fleet entitled to be conſidered as acting 

likewiſe in a militarx capacity. Taking t upon the A 
argument, that this n done by - ts „ 
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 peditions, to preſs perſons of that deſcription to aff 
emergency. But no ſuch orders are pleaded, * 


5 manner as it would have been done, if they Had beeh 
mere tranſport-veſſels ; and the only order mentioned 


increaſed. <4 


| _ ſervices, with the exception of thoſe indefinite 


| Cannes DETERMINED m Tu | 


The. from Lord Keith, I cannot think, it, add have thi 
MS eſfect; for in the firſt place, mY denied, that - 
—— 2 commander / in chief might exer eite power o 
| 9 impreſſing a number of wel crews, os vibe giving to 
8 thoſe ſhips any thing of a. military character E i 


within the power of commanders on maritiine - = 


particular ſervice, in ſuch a caſe of; 


by any means proved to hive been given: 
commiunication was carried on betheen Lord 1 
and one particular perſon, Captain Rea, in the fame 


be 


+ 
' 


was, that the crew „ Cote Or 


The next n ordert that are relied on, are 


thoſe for a draft of twenty men from each Hip, for 


the purpoſe of drawing the artillery, &c. and I think 
the, ſame obſervation would apply to theſe alfo ; for! 


have no hefitation in ſaying, that in a remote expe. 


dition like this, the commanders of his Majelty's 
forces have a right to call into their ſervice, for ſuch 
purpoſe, the aſſiſtance of Britiſh marinert; 1 and 1 | 


hope, and truſt, the time will never come, when Brus 


mariners will think they are called beyond he 


line of their duty, when they receive an order 90 
that effect The fact is, that it was done rather 
by invitation, as a better mode of doing it, and the 


words of Captain Rees depoſition deſcribe it, a8 


addreſs for volunteers, rather than as an exerciſe of 
authority and command; Theſe are the whole'mjr 


_ off | "Wm 
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fervices, on which much argument has been beſtow- 
ed; I mean thoſe referred to in Lord Keith's letter; 


in which Lord Keith acknowledges, that theſe * 


tranſports had contributed to the ſurrender. In the 
hat kind; written in the mo- 


t be too ſtrictly interpreted 


firſt place, à letter of be 
ment of vidory, ſhould 
as conveying any opinion of the writer, on the mi- 


nute parts of the tranſaction: Taking it, however, to 


be as argued, that it does ſhew his ſentiments at that 
moment on the matter; it is by no means concluſive 
upon the quelkton. It might be erroneous in fact; 
much leſs can it be conſidered as concluſive in point 
of law—Lord' Keitb is not the only party: on the 


facts, it is not concluſive againſt others ; and on the 
law, it is not concluſive againſt. himſelf; for if he 
ſhould be found to be miſtaken, as to the legal effect 


of ſuch Tervices, who would fay that he would be 
concluded by this admiſſion. However, looking at 


the letter carefully, I do not ſee that Lord Keith might | 


not have written juſt in the ſame manner to a fleet 


of tranſports doing their duty with alacrity and zeal, 
35 a general expreſſion of thanks for the performance 


of thoſe ſervices, in which they had been reſpecti rely 
employed. 


Upon the whole of theſe facts, I feel myſelf obliged 
to pronounce, that it has not been ſhewn that theſe 


ſhips ſet out in an original military character; or that 
any military character has been fubſequently im- 
preſſed upon them by the nature and courſe of their 
employment; and therefore, however meritorious 
their ſervices may have been, and however entitled 
they may be to the gratitude of their country, it will 
not entitle them to ſhare in this valuable 4 
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eniente from happening in future. I am of opinion, 
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ment in he firſt inſtance. He is the perſon who 
Puts the cemmifſſion into the hands of the . 
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For the captors; yo King: Aticate ansbe Captorsexpenees 
the ſhip — to have been carrying on the coaſt- 
L it * I : | | ing 


74e s 
by — or bidden, but exprefily prohibied! 00 ed ſhips 
i, by the ordinances of France, which bave iſſued during. 


2999 this war, that ſhe would therefore come under: the 
character of an adoptefl French ſhip ;-and-in tegard - 


1 \ k 


ing Lund 


evidence of the mariner, who gave this account of this 
property, was not entitled to the attention of the” 
Court; that he was not examined till three weeks 
after the other depoſitions had been brought inz "that. 
he had, in-the mean time, been a week on board te 


to che cargo, that. there was ſuch a variation reſped. 
ing it, that it muſt of courſe go to farther. proof; the. 
bill of BEM being avoyedly colourable, . 
und as oy ng whilſt he himſelf on his ex 
aminarion. deſcribes the cargo to have been tipped. 
by a French merchant; and, as one af the mariner 
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privateer, and at laſt only ventured to ſpeak to b ; 
tells, without no any n for j it. "1 gs 


[mri perceive theſe examinations are taken " 
Ferſey ; ; the commiſſioners muſt underſtand that this 
bs not the proper mode of proceeding. After the de. 
fitions have been taken and tranſmitted, the com- 
— are not to go on examining ds; 
neither is it proper that the captor ſhould, take out 
the whole 01 the crew, and then n 9 
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expediting of the proceſs of prize cauſes, in theſe terme: And for 
the wore (yooby proceetingts condemnation, or other determina. - 
tion of any prize ſhip, Se. © That the Judge of the High Court 
« of Admiralty, and of any other Court of Admiralty, hie 
4. ſhall be authorized thereto; or gchar un of 
de by them commiſßoned for that purpoſe, within five days after 
« requeſt made to him or them for that purpoſe, ſhall fn; the 
« uſual preparatory examinations 3 
« amined in ſuch caſes, &c.” | 

And the 2d and 3d articles of nenn e 
That the commanders of ſhips and veſſels, ſo authorized as afore - 
ſaid, ſhall bring all ſhips, veſſels, and goods which they ſhall e. 
and take, into ſuch port of this our realm of England, or ſome 
other port of our dominions as ſhall he moſt convenient for them, 
in order to have the ſame legally adjudged. 

zd article, That after ſuch hips, veſſels, and goods wall be 
taken and brought into any port, the taker, or one of hie chief 
officers, or ſome. other Perſon preſent at the capture, ſhall be 
obliged to bring or ſend as ſoon a, poſſibly may be, three or four of 
the principal of the company (whereof the maſter, mate, or bost- 
ſwain, to be always two) of every ſhip or veſſel ſo brought into 
port, before the Judge of the High Court of Admiralty, &c. or 
| bk ſurrogate, or ſuch perſons as ſhall be lawfully commiſſioned in 


2 


that behalf, to be ſworn and examined upon ſuch MESS as 
hol end ee OS. p OR 
For the whole of the Inſtructions, ſee Appendix, 
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ra ſequende öf taking in a cargo, after due"notice of the 
| lly known blockade. 
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Sir W. Scott think 1. am under the neceſſity 


of ſaying, - that the notification. of the blockade 


mult. haue been known, at Rotterdam on the, ih 


of April, 2s it has appeared in evidence in. 


ther, cauſe, that it was known to the Pruſſian tn 


ful at Amferdom on the 12th. -.1 am therefar 
compelled to fay, that the continuing to take Wa 
. cargo, after the time when the party was hound #6 
take notice of the notification. of blockade, will: be 
ſufficient to render the ſhip liable to cond | 
This is the determination which 1 am bound * 
make, "in conformity to. the principles anten ke 
before laid down on the WING of de. 
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The maſter was in this caſe-claimant of the p ü 
but the Court, exerciſing an indulgence, which it is 
at all times deſirous of ſhewing to this claſs of men, 


when their conduct is fair and unimpeachable, in 
point of good faith, allowed him his private adventure, 


And all the perſonal. expances: TO by his attends 
Fe ance to claim, F6- 


It appeared that the fp failed From N 
terdam on the 4th of May; that the cargo bad ben 
begun to be laden on the 4th of April, aud that re. 
E rpg" 1h as the zh. 
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A FT 


THE. WAR. 1 Maſter 


French on a voyage. to Oporto, „ eee IM 
2 Britiſh crainer; 26th-Ofober 1799. + 
In oppoſition to the demand of Adele; 


var, it was ſaid, That it had not been the practice 


neutral property; that in the preſent caſe. there was 
the leſs reafon for it, as the veſſel was feized only on 


laws, would be a cauſe-of enquiry only and not of 
condemnatien; and that the French prize maſter had 
a engaged that the vellel ſhould I: 


Jodgurnt, 


Sir W. Scati—l do fiot mean to 8 
neral rule on this ſubject; nor am I ſo fond of doing 
that, as | gentlemen may be ready to propoſe it. 
lt has certainly been the practice of this Gourt lately, | 
to grant ſalvage on recapture of neutral property out 
of the hands of the French; and I ſee no reaſon at 
the preſent moment to depart from it, I know per- 
fectly well that it is not the modern practice of the 
law of nations (a), to grant e on me of neu- 
i tral 
rr m * J — 


(a) b panther. 
there are to be found traces of a pretenfion to appropriate to the 
captor, the ſhips and goqds of neutral merchants that were taken 
by one belligerent out of the hands of his enemy. Litera ad Rape 
| Portogallie, ſuper boni de guerra lucratis re/pouſrva, 31 Ed. 3. A. D. 
1357. Rym. Fad. v. 6. p. 14; and again, an. 2 H. 4. Rym. Fad.. 
#8. p. 203. nenn FOI. 
13 


Tau was' a caſe of a Swediſh ſhip, taken by PR. 


merly given on 
recapture of 


tiven this warg | 


which had: , owing to the 


been allowed in verious inſtances during the preſent: 2 


of former wars to grant falvage on the recapture of Gun prs. 


account of the cargo; which, according to the french 


tral e and upon. this 
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2 We proces dran the ſuppoſition, that, Paß . 
dene dy nclped the 
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legal 


5 latter in ance, an pes 
- * wecount of the detention: 12 1. 25 e, we this fat of i 
©. - ture| from the enemy, was deemed a ſufficient joſtigertion @n the 
3 pert of the Hug Month, to bund u demand thm The Gül 
eco beeilen off, In iter time u war eng ble e e 
ITY Sg eee eee 8 
| haye bee teſlored, W in our: 
5 and in France, N the 7 py affected by no- 
landes, this wot Have in ecnemnitio ts tv C 
he mem! 0 1 ing corny wht ones 


. xpreichcn be entnmoeniahih 
Cody d Pata, an 1184, „ 84 Majelis a jugs e 


guerre, que la repriſe du navire neutre faite par us oorſaire 
horſque le navire neutrt # fiolt pat clurp de marchaniſes probidte 


* : 


le cas d'ttre confiſqut par Pennemi) Etoit nulle. See _ 
- decifions, Conf. der Prifer, +784, vol. 2. pc 5, 1074, und oi / 

"Whether the dangers to which neutral property. bay bonn - 

* peed: from: French Courts and Preach. cruiſere during. this wth 

have. been-Cifflicient to form an exception from the old rule, the 

. reader will; in ſome degree, be able to judge for bimſe}f, by af 

| r and the general character of tlitdir crate 
——_— of chrir own writew, ytiatod io l 
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time bak aud. is maritime bunalt, which:ſhould : 3 | 5 5 | 
noſt outrogo-thaights of peatal property 3-the-ons | 


Courts, but in that - of neutral hemſelyes, a: Ro ya * 
ſubſtanti ial benefit conferred'y 01 pon them in 7 a deli — a ee El 7 
from danger, agaleſt ex) "no e dee u B 
cence of condi count afford any Paseo; pla 
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falvage for ſuch ſervice has not only been des on - 
but thankfullnpajd, ever Gnce/theſe; vi —.— e We 


hare been declared, an -praffiſed by 58 cy" 2 
al acknowledged principles of dhe lay. :of nations— - — 
and of natural juſtice. . When theſe lawleſs and iter 
gular praRices-are ſhemn to haue cf,, dhe rule of , 5 
paying, ſalrage for the-liberation :of-neutrakproperyy , 
mult ceaſe. likewiſe,. But of that fact .np evidence | 
whatever is offered, excepting. that the French prize- 
maſter, fad, The thee the veſſel would not be prigg, 


1 the cargo A. De 19 ag e aaa 
990550 qm. 


its 
| mony reſpecting the cargo. —— N 
within the gtipe of a Frovehiadmiriltytourt, it was 
| much beyond the power (ſuppoſing it within che in- 
g clination) of that maſter to ſay with certainty that 
| ſhe would ever find her-way out of it. No proof is 
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offered that the maritime tribunals of oper havet 5 3 4 
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ed on corn ſhips, 


fo. Tick the. expences in the caſe of à carg z of corn, takeh 
z 9 23d 4oril 1794 in a 5 on W from 
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1 abe emed aher che hits or th em of 
| War Gx. their proceedings, reſpecking neutral property gene. 
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Dec. 1%, rally; and therefore I ſhall not think * myſelf autho- 
riſed to depart. from the practice rde , 288 


—— . 
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e 1 TR MINERVA, Hanaroxann Maſter 


L 


3 allow- Fun was was 2 a queſtion as to t : as of 


but ent when Amſterdam to Leghorn ; 1 
original evi- 
Fan wen. It Was objected by: ae King 2 „ e 


Fut, 4c. the circumſtances of this caſe 41d not come within 
the rule laid down for the allowance of expeneces | in 


the corn ſhips: That the rule was to grant the ex · 
pences in thoſe cauſes where the evidence of property 
was clear and ſufficient to obtain reſtitution on the 
original evidence; but not to grant them, where there 
was a defect of evidence, requiring farther proof.” In 
ſuch caſes, it was held, that as the ſeizure was Juſt: | 
fiable, the parties were not entitled to their . 
In the preſent caſe there was in the ori 

no proof of property, either in the papers or in the 
depoſitions (a). FA 1 


$895 4. * 


| Coure—Then I fear tis caſe does not come within 


the rule. | « | 


- 


Sa refuſed,” ) 
4 | . a p | 75 75 7 
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(a) One fixth part of this cargo was condemned, as the pro 
perty of the ſubjects of Holland. 
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| T1 was a caſe on farther proof, on the 3 of Caſe of property. 
Mr. Peſebier of. Copenhagen, for a cargo of | 
brandies, thipped in France, as it was aſſerted, for 
his account, and carried to Holland, and from Holland | 
{-nt to London, for the Engliſh market; where they 
were ſeized 3 as prize . marſhal of = 9 of 
Admiralty. e | * 
18 1 

Sir W. Scott—This 8 ariſes on a ſeizure made 
dy the marſhal of this Court, in December 1794, of 

ſeveral parcels of brandies, on board this, and two 
other Britiſh ſhip s in the port of London ;.and that 
circumſtance would undoubtedly lead the Court tg 
pay very great attention to any obſervations offered on 
the part of the. claimant ; becauſe the prima facie. 
preſumption, ariſing on goods found i in ſuch a ſitua» 
tion, is, that they are not the property of an enemy: 
The marſhal would © receive no encouragement from 
the Court to make haſty ſeizures on light grounds of 
ſuſpicion; ſuch a practice would manifeſtly operate 
to the great diſcouragement of the trade of this 
country; and therefore if it appeared, that a ſeizure 
was made on light information, it would be treated 
vith no ſort of indulgence, but on the contrary, re- 
ceive very ſevere repretienſion. Oa the other ſide, if 
it ſhould turn out that the caſe was loaded with diffi. - 

culties, 
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* ay - Git which appeared hardly conſiſtent WER a 6 
{08 a caſe; and if they remain unez lained, after the parties . 
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had a 
to Rl that their e and f ther 
| would be accepted with the moſt e 
„ + on thatany caſe could receive —The father 
Sb we _ was/brayght i in; but being of a nature, cali? 15 
generate nem doubts, rattier 2 to I 
Which hal been  otiginally f uggeſted, it Mit 
"OS nounted inſufflcient; and, ſtill fürtper prod 
| directed to be male. 1 am now. to 
proof, and am notto t: take up the cau (2 
„ ſtated, & reſpeFing the perſonal charaZter g 
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that : ik it ſhould. appear to be loaded with -infar- - 
mountable difficulties, how it may hit the character 
of this or that individual, is a conſideration foreign 
to the ſubject; I am to decide _ — and not 
upon reputations. 

In the firſt proof brought 3 in, r very {mper- 
fectly opened the origin of the buſineſs, it appeared, 
that a ſhip which had been ſent from Copenhagen, 
had found its way into a French port; being, as it 
was aſſerted, captured by a Frerch. privateer; and 
that the goods were immediately taken by the French 
government, and payed for by the preſent cargo. 20 - 
| am right in my recollection, nothing appeared in 
that proof, either reſpecting the quality of the cargo 
or the property, or the deſtination to America: on all 
theſe material points, that proof was totally ſilent; 
the property of that outward cargo, was undoubtedly 
a point very material to be proved; for if this was a 
cargo, taken in payment for that, the owner. of that 
cargo, muſt, prima facie; be taken to be the owner. 
of the preſent cargo: it was therefore, neceſſary to 
determine that queſtion. It now appears that the 
. outward cargo conſiſted of Salipetre, hemp, and iron, 
going to America, and, as it is now ſtated, not on the 
account and rifk of the preſent claimant, but on ac- 
count of other petſons reſident in America; who 
would therefore be, prima facie, owners of the pre- 
ſent cargo, unleſs the former intereſts ſhould appezr 
to be converted by competent authority, and handed 
over to the preſent claimant, The preſent claimant, 
before the Court, is Mr. Peſchier, of Copenhagen ; 
and his atteſtation ſtates,” © that in 1794, he reccived 


da letter from Mr. St. John, i in Americ , informing 
VOL, 11. 8 „% him 


Coxauzzos. 


1 
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The „ him of the high price of theſe articles in Anerita, 
n , and ordering the ſhipment of a cargo for his ac: 
Far. x6th, ( count; and that this letter was deſtroyed by the 

| _—_— 4 great fire which happened at Copenhagen in 1795.” 
This is the reaſon given for the non-produQtion of 
that letter, a moſt material letter, for it lays the 
foundation of the whole caſe; I mean of the truth; 
of the deſtination of the former cargo to America, 
whither it is aſſerted to have been going—and in a 
peculiar manner, on the account of Mr. St. Jobn of - 
| New Tork, conſigned to other merchants of the ſame 
town; where Mr. S. John himſelf was eſtabliſhed as 
a merchant, and was capable of receiving it himſelf, 
This circumſtance has furniſhed an obſervation on 
the part of the claimant, that ſuch a complexity, and 
multiplication of hands, through which the tranſac- 
tions was to paſs, gives it the appearance of a fair 
caſe ; for, that if it were fraudulent, it would have 
been confined to as few actors as poſſible.— At the 
ſame time, there is this difficulty on the other fide ; 
that, if it is a fair caſe, it is not eaſy to conceive 
why Mr. St. John ſhould go ſo far out of the ordinary 
mode of trade, as to direct a conſignment on his ac- 
count, to another perſon in the ſame town, where he 
was acting as a merchant, It is not too much to ſay, 
that there ig a balance of difficulties on both ſides, 

on the ground of ſuppoſition ; and therefore, leaving 


them both out of the queſtion, I can only obſerve. 
again, that it is to be lamented, that this letter, which 
was the origin of the tranſaction, is not exhibited ; 
the reaſon given, is, that it was deſtroyed by the fire 
at Copenhagen; at the ſame time it cannot be, but 
that an — copy of that letter (if I may fo call 
h 4 it), 
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10, muſt be remaining in the copy book of Mr. K. 4 Ike 4 


John, in America; and indeed, it could hardly have — 1 
been neceſſary to wait for a return from America, to Jes 1b, 
ſupply the proof deſired; for this, I think, muſt have 1 
happened, that much ſubfequent correſpondence muſt 
have taken place; Mr. Peſchier muſt have written to 
inform Mr. St. John of the failing of this cargo; and 
there muſt have been other letters from Sz. John, or 
other merchants on his account, written to Mr. Pe, 
chier, in alluſion to theſe original orders; and they 
might have been produced. Theſe would have been 
very ſatisfactory to the Court, and would in a great 
meaſure have ſupplied the defect of the original order. 
But the fact is, that no ſuch letters are produced; 
and it is an obſervation, that very much affects my 
mind, that no one letter from any merchants in 
America, or ts them from Mr. Peſchier, is brought 
forward. 

It is ſaid, that there could be no reaſon why Mr. 
Peſchier ſhould uſe the name of an American mer- 
chant; as he would have a perfect right to ſend ſuch 
a cargo as a neutral merchant, to America, in his 
own name; and it is true. But I think I can ſee a 
reaſon why, if it was intended to find its way by any 
pretended accident to France, it ſhould go under an 
American character; becauſe, if it was the property 
of a Daniſh ſubject, it was particularly forbidden by 
the Daniſh treaty, to carry ſuch articles to an enemy's. 
ports. However, Mr. Peſchier's atteſtation ſtates, 
that in March or April 1794, in purſuance of 
*« theſe orders, he freighted the ſhip, Chriſtianſbaven 
* of Mr. Agier, and ſhipped a cargo of hemp, iron, 
and faltpetre, conſigned to Murray and Barret, 

1 1 « of 


Ix  Conguenon. 
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& of New Tork, for the account and riſk of Ir. S 
« John; and ſent a letter of advice to the con- 

ce ſignees. Now, this letter, if I am right, is the 
ſame letter as was ſent on board the veſſel, becauſe, 
it does not appear, from any part of the account, 
that there was any other letter to Mr. St. John, than 
that to the conſignees; and this is, in my opinion, 
a particular cireumſtance in the caſe : that having re- 
ceived an order for a valuable cargo, Mr. Peſchier 
ſhould take no other notice of it, than by writing to 
the conſignees on board the ſhip in which the cargo 
was going. The letter is to this effec•t: ** By order, 
te and for account and riſk of our common friend, Mr. 
« . A. St. John, of New York, 1 have' the honor of 
<« ſending you by F. Corran, the bill of lading, &c., 
« and beg you will procure a good reception for this 
© loading, and act according to the direction of Mr. 
& St. John reſpecting it.“ This is all the information, 
as far as I can find, that Mr. Pe/chier ſent to Mr. &t. 
John, in reſpe& to this cargo; a mere letter to the 
conſignees, who were, as far as it appears, not privy 
to the orders. I cannot help thinking, that this is 
a very naked circumſtance, and not a very probable 
beginning to ſuch a tranſaction. The atteſtation 
then goes on to ſtate, that no infurance was made, 
ce as he had received no order to that effect; and 
ce therefore no document of that kind can be ex- 
< hibited. Now that ſuch a cargo as this ſhould 
be going acroſs the Atlantic, and no inſurance be 
made, is not very probable ; that it ſhould be inſured 
in America, could ſcarcely be, as Mr. Peſchier had 
not ſent any information reſpecting it; but, if it was 
going for the French government, it is very intel. 


ligible, that hey might ſtand their own inſurers, and 
therefore 
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therefore that Mr. Peſchier might receive no inſtrue- 
tion about it. The atteſtation ſays, © that Mr. 


4 Peſchier wrote no other letters than this, to Mr. 


© Murray; none to Mr. St. John, who had ſent 
kim a very urgent one, ſtating the price of theſe 
articles, and the good ſpeculation that they afforded 
in the American market. In return for this letter, and 
theſe orders, he does not write one ſyllable, to lay 
even, that the orders had been executed, or were in 
a way of being executed, though Mr. St. John had 
attached ſo. much importance to them. This, as 
far as J am able to judge, would be a very unnatural 
manner of tranſacting ſuch a buſineſs. Mr. Pe/chier 
lays, “ he wrote no other letter to America, becauſe 


« he heard the maſter had written, whom he had 
“ intruſted to write in caſe of need; and that the 
& ſaid maſter- was an honeſt man, particularly re- 
“ commended to him.” It is to be obferved, that 
he is take1t up in this buſineſs, very little above the 
capacity of a common carrier maſter; the veſſel is 
not Mr. Peſchier's; he charters it, as he would have 
done any other veſſel; the maſter was not the con- 
ſignee, but was to deliver the cargo to Murray; then, 
J cannot ſee what truſt was naturally in the courſe of 
trade repoſed in him, more than ,in any other ordi- 
nary maſter. Mr. Peſchier ſays, „ that he had in- 
4 truſted him to correſpond with them in caſe of 
« need.” In caſe of capture, it certainly was proper 
that he ſhould write to the owners of the cargo; 
it is the duty of a maſter ſo to do; but I cannot un- 
derſtand, that he has authority to diſpoſe of the 
cargo, or to enter into new ſpeculations for the 


owner, It is ſcarcely poſfible I think, tor a man to 
X 3 have 
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have deviated more from his inſtructions, than this 
man does : for how does he a&? In caſe of accident 
he was to have written to America, with the hope of 
receiving inſtructions from 'thence ; inſtead of that, 


| he enters into an agreement about the cargo, and' 
writes to Mr. Peſchier on the ſubject, although it was 


a ſpeculation in which Mr. anal was no farther 
concerned. 

Mr. Peſchier proceeds to ſtate, © that the ſhip, in 
e the proſecution of her voyage, was forced down 
« to Dunkirk, and taken and carried in by à French 
« privateer ; and that he did not give the malter 
& directions in writing, becauſe he was particularly 
« recommended to him as. an honeſt and faithful 

« perſon.” If any power was given to him over 


the cargo, it ſhould have been preſcribed in written 


inſtructions; and true it is, that the maſter in his 


- proteſt, ſays, © that he had been proceeding i in his 


« voyage according to written inſtructions, given to 
c“ him by the freighters (a). *? To account for this 
ſort of contradiction, it is ſaid, that Mr. Agier, his 
owner, and not the freighter, had given written in- 
ſtructions, and that he muſt have alluded to them. 
But I can hardly believe, that (at the moment of the 
production of theſe inſtructions), he ſhould deſcribe 
them as given by his freighter and not by his owners. 


* — 
—ę—ę—ũ— 


— 


(a) * It was ſtated in the extract from the Regiſter of Reports 
of Daniſh captains, made to the Daniſh conſul at Dunkirk, May 4, 
1794, That Corran had declared, &c. to have departed from 
Copenhagen, &c. with a loading of ſaltpetre, hemp, and iron, deſ- 
tined for New York, intending to conform himſelf to the inflrufions 
of his freighter, this day produced at the office of this conſulate.” 

Lis . +3, 4 k 8 es” Mr. 
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Mr. Peſcbier's affidavit ſtates farther, that on the Tu 
« ſhip being taken and carried into Dunkirz, the En ATT 
te cargo was ſeized by the French government, and Fa». 16th, 
« payment was made by the brandies which were to * 
« be taken in at Breff, That immediately on hearing 
« of the capture, he charged himſelf with the whole 
care of this expedition, to fave his friend, who was 
« at a diſtance, a number of troubles and inconve- 
« niences, and becauſe he could proſecute the buſineſs 
« with more ſtrengthand energy; and more eſpecially, 
« becauſe he had not, at the time of capture, had a 
convenient opportunity of drawing to the amount 
* of the cargo on & John, and feared that his bills 
« would be proteſted, if the news of the capture 
« ſhould arrive before his bills were accepted.” — 
But, what reaſon could there be, for entertaining 
any ſuch apprehenſion, if he had the letter of orders 
by him? At that time it-could not have been deſtroy. 
ed: What would have been the natural conduct? 
undoubtedly, that he ſhould have written to Mr. 
St. John, informing him of the capture and failure 
of that expedition ; and ſtating his hope, to be able 
to execute the commiſhon, with more ſucceſs at 
another opportunity. But no ſuch letter appears to 
have been written ;—inſtead of that conduct, which _ 
it was almoſt unavoidably neceſſary for him to purſue, © 
Mr. Peſchier immediately charges himſelf privately 
with the whole concern. ; 
The account proceeds to ſtate, * that in Sept. 1794, 
e Mr. Peſchier received the account of the ſhipment 
of the brandies from the maſter, and alſo the 
invoice and bill of lading of the French ſhippers, 
* and that he waited in expectation of the arrival of 
' 7 4 19 the 
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be, ny « cuſtom, he had made no inſurance; and that he 


2 


v „ dhe aid cargo at Altona; that according to tis uſual | 


| Fon. 16th, © ſince has been informed, and believes. that the thip ; 

„„ cc. was driven B bad weather into the port of 9 

RR Adam.“ That is rather a ſingular expreſſion, The 

| account given by the maſter is, “ that being in 

de want of a cable, and the ſhip leaking, be was 

e induced to put into . Reterdam.”” To be driven 

into the port of Rotterdam, conſidering che ſituation 

of that port, is not very intelligible ; an inland port 

very much up into the country. The maſter waits 

| for no directions; but forthwith unlivers the cargo, 
and puts it into the hands of merchants at Rotterdam; 

where it was prepared for the Eng/i/h market; after- 

wards put on board other veſſels, and ſent to Lois, 

This is the account of the tranſaQtiqn given, on the 

part of Mr. Peſchier, to ſupply the defect of the former 

evidence, in reſpect to the quality of the articles, 

and the deſtination to France ; which are material 

points, and which I cannot help thinking, were at firſt, 

with a moſt ſedulous caution kept out of the fight of 

the Court. There was a delicacy and a reſerve about 

mentioning the nature of the cargo, that very much 

a jnflamed the curioſity of the Court; it is at laſt ex- 

tracted with ſome difficulty, that that cargo was 

ſaltpetre, hemp, and iron; it finds its way into France 

by one accident; and the returned cargo finds its way 

into Holland by another. It is the misfortune of 

this ſhip never to reach the haven where ſhe would 
be. L 8 
I am now called upon to conſider the correſpon- 
dence between the maſter and Mr. Peſchier ; for as 
to the perſons in America, it does not appear that they 
received 


N 
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Mr. Peſchier ſays, that the maſter had authority to 
write to them; but he does not appear to have writ- 
ten, nor does he eyen deſcribe his cargo as going to 
America, , © 
hben let us look at what muſt be the teſt of every 
tranſaction; at what would have been the natural 
conduct of any perſon employed as the maſter of a 
veſſel, with the care of a valuable cargo. It would 
undoubtedly have occurred to any perſon that it 
was his duty to write to the perſons in America, and 
alſo to the ſhipper in Europe. What would be the 
duty of the merchant ſhipper,? undoubtedly to write 
to the merchant in Americs ; becauſe, although the 
expedition had failed, it was ſtill his duty to give 
him an account of it, and ſtate the meaſures thar 


that as a diligent merchant and a faithful agent, he 
ſhould not be deſirous of informing his employer of 


bis intereſt, on failure of the original expedition? 
Inſtead of that, the merchant in America is left to 
the meagre correſpondence of the maſter, who had 
no authority to ſay that this cargo was taken back 
by Mr. Peſchier. All that Mr. Peſchier does, is to 
leave his friend in America to the . of 
this maſter, : . 

The firſt letter that I ſhall PETS upon, is a let- 
ter from the maſter at Dunkirk to Mr. Peſchier of 
15th May 1794, informing him of the accident that 
the ſhip had met with; that his ſhip was in the hands 
of the national guards: We haye demanded per. 
miſſion to proceed on our voyage, Which has been 
refuſed 


* 


* f 
* 
* 
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received the leaſt informatian from any one perſon. - 


Tac 


Coxeu bon 


he had taken to bear him harmleſs. Is it poſſible, 


the friendly interpoſition that he had uſed to protect 


an. 6th 
75 1500, ; 
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refuſed by the commander in chief of the marine; 
he ſays, I muſt apply to the commiſſion of com. 


merce for redreſs; and has ordered my whole cargo 
into requiſition. 1 conſequently mean to leave this 
place for Paris as ſoon as poſlible, in order to make 
every neceſſary application; and if an opportunity 
offers, will adviſe you of the event: I mean to en- 
ploy Mr. F. Swan, who is now in Paris, and with 


whom I have been long acquainted in America; be- 


ſides, I am informed he has great influence,” 

The ſtyle of this letter is not very natural; for a 
man under ſuch circumſtances; that be ſhould ap- 
ply for redreſs is extremely natural ; but is it not 


- equally natural, that he ſhould defire to have ſome 


inſtruction from Mr. Peſehier, in one caſe or the 
other ? If the cargo ſhould be returned, was it not 
natural that he ſnould ſay, I ſhall purſue my voyage 
to America ; or if a requiſition was to be put on his 
cargo, Or a gevbegk ion, (as they ſometimes phraſe it), 


and compenſation was to. be made in money or in 


2 ; was it not natural that he ſhould aſk what 


e was to do with one or the other ? Inſtead of that, 
meaſures are immediately taken to go to Paris, and 


' employ Swan, without aſking any advice, either as 
to the ſucceſs or miſcarriage of his application, 


The next letter is of the 2oth of June :—* I have 
juſt returned from Paris, and after many applica- 
tions, I have obtained promiſe of payment in Cognac 
brandies, for my whole cargo put in requiſition : I 


have propoſed to accept half in ſpecie and half in 


Bourdeaux wine; but ſpecie I could not get on any 
terms. I mean to proceed in the ſhip or ſend her 
round to Charante, and as ſoon as I can get a ſtate- 
ment 
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ment of the buſineſs from the commiſſioner of com- 
merce, will give you a copy of the ſame. -I have 
empowered Meflrs. Henneſſey and Turner of Cogniac, 


with whom I have been long acquainted, to receive . 
part o of the brandies, and have them fregared for ſhip- ; 


ping. 
It is true that this: maſter was to act for the beſt, 
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and ſo far he may appear to have done; but the 


| obdjection is, that having the opportunity of conſult- 
ing the opinion of his employer, he never refers to 
his advice. When a man is placed under neceſſity, 


he muſt act under neceſſity; but when the ne- 


ceſſity is removed, he ſtill acts with the ſame un- 
governed and uncontrouled authority, never once 


aking Mr. Peſchier "what he was to do, for this Ame- ” 


rican friend, nor once. mentioning his name. 
The next letter is of 24th AJuguſt, from Charante :— 
« I flattered myſelf, ere this time, to have had the 


pleaſure of hearing from you in anſwer to mine of 


1;th May and 20th June, from Dunkirk, and of 26th 
ultimo from this place.” And well might he be ſur- 
prized ; for that Mr. Peſchier ſhould have ſent a va- 


luable cargo, and have been in danger of looſing it; 


and that he ſhould not have written, but have reſted 
on his oars for ſix months together; and more eſpe- 
cially conſidering France to be as deſtitute of law as 
it has been for ſome time paſt; and that the maſter 
had never ſaid what he meant to do with the bran- 
dies, is a courſe of conduct ſo irreconcileable to any 
notion that I can entertain of common mercantile 


prudence, that I conſider it as utterly inconſiſtent 


vith the feeling of a real proprietor on ſuch an oc- 


caſion. The maſter goes ON —“ I aſſure you the 
aid 


in procuring for me brandies of the beſt quality, but 
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ſaid gentlemen have n themſelves, not only 


in getting coopers, &c. which are very difficult to be 
had here for private buſineſs, as almoſt all workmen 


and ſmall veſſels are employed on national 3 
and as ſoon as I ſettle my account here; and 
certificate from the agent national of this place, 85 


ing the quantity of brandy I have received, and a 
note of the quantity that remains on your account, 
I will proceed from hence to Altona, where no doubt 
you will be better pleaſed to have the brandies at 
that market than at Cepenhagen at this lealon” of the 
year.” 

Now, that the maſter ſhould wed it imd o his bead 
to do this; that he ſhould diveſt the American mer- 


chant of his intereſt, and take on himſelf to ſuppoſe, 
that the property was to revert back to the account 


of Mr. Peſchier, and talk of it as for the account of 
Mr. Peſchier ; that he ſhould go before the conſul of 


his own country and make oath, that it was for the 


account of Mr. Peſchier, when he muſt have had 
every reaſon to ſuppoſe it belonged to the merchant 
in America, is utterly inconſiſtent with any fair pro- 
bability of the good faith of the parties concerned. 
The maſter goes on :—*<© Should I meet with con- 
trary winds I may perhaps go to Guernſey or Jerſey; 
and although I have not your orders, if I am per- 
mitted, will endeavour to diſpoſe of part of my 


cargo there on your account.“ 


I have to obſcrve, that this was not the buſineſs of 


a day; months and months elapſe, with abundant 
opportunity of intelligence; and, as to what is thrown 


out, that jealouſies might exiſt : what jealouſy could 
| | | > A exiſt 
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exiſt about the exporting a cargo of brandy to 4 | 


more than to any other port? It is impoſſible that 
any ſuch reaſon could have operated to obſtruct the 
correſpondence; in the manner in which it appears to 
have ſtagnated between theſe parties. I now come to 
| the correſpondence on the part of Mr. Peſchier. The 

laſt letter of the maſter was dated the 24th of Auguſt. 
The firſt letter that Mr. Peſchier writes in anſwer 
to thoſe which he had received, bears date of the 2 iſt 
September 1794: —“ I have received three of your 
favours, of 15th May, 2oth June, and 22d ultimo, 
from Charante ; and note the contents: the latter 
covering a copy of the accounts you got ſettled 
with the commiſhon of commerce at Paris; which 
ſettlement I think you were fortunate -in obtain- 
ing. Your other favour of the 26th July I have 
not received. I hope this will-find you ſafe ar- 
rived at Altona with the whole of your cargo, 
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and that you have not put into Guernſey as you 


intended. I requeſt you will have the cargo landed 


and nicely prepared, and ſhip them on board an 


Engliſh veſſel for London : accompany them there 


yourſelf, and have them ſold, and remit the pro- 


ceeds to Meſſrs. Lubbert and Dunas in Hamburgh, 


for my account.” 

I cannot help thinking, that Mr. Peſchier has left 
his account. of the correſpondence with the maſter in 
a very imperfeck ſtate. This man is not Bie agent, 


but the maſter of another perſon's veſſel. The firſt 
expedition was at an end; on what foundation could 
Mr. Peſchier dire& him to accompany the brandies 
to London : 2 If he had been his private agent, ſuch an 

inſtruction 
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inſtruction would have been very natural : but, coi 
ROE the maſter in the light in which he is held 
forward, as the maſter of another perſon's veſſel, how 
is it to be underſtood, that Mr: Peſchier ſhould: dired 
him to go in another veſſel, and accompany his goods 
to London!? He goes on: I will ſettle with your 
owner, and when I have the pleaſure of ſeeing you, 
1 will thankfully ſatisfy you for your ſtri& attention 
to my intereſt. , You will ſee that the amount is 
inſured to Lone: or order, 'if ſo to be done, and 
that the brandies are not ſtronger than the Londen 
ſtandard. I am fo well fatisfied with every part 
of your conduct in this troubleſome buſineſs, that 
1 cannot do better than leave the whole to your 
management; you will therefore act as you find molt 
advantageous to my intereſt.” | 
An obſervation on this part is, that there is no 
mention of any agent in London; but in another let. 
ter, written to the maſter at Rotterdam on the jth 
of Ofober, it appears, that Mr. Peſchicr did direct 
him to apply to Meſſrs. Wolſf and Dorville :=© You 
will follow my advice of the 21ſt ultimo, the ſame as 
if you were at Altona; and have only to obſerve, 
unleſs you have already made choice of a houſe, 
that you will apply to my friends, Wolff and Dorvill, 
who have my whole confidence, and will chearfully 
ſerve you.“ So that, though the maſter was to come 
to London, where he would be in need of the afliſt- 
ance of a houſe, it is not till this late period that it 
occurs to Mr Peſchier. 
This letter was written to the maſter at Rotter- 


dam, into which port, it appears, he had been driven; 
and 
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and where, it appears, he had himſelf come to the 
reſolution of ſending the brandies to. London, without 
the direction of Mr. Peſchier ; and it is on the 26th 
of September that he writes to Mr. Peſchier, in- 


forming him of the accidents that had carried him 
thither, in theſe terms : — © No doubt, ere this, 
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you expected me at Altona; but a multiplicity of 


diſappointments and delays had kept me ſo long 
at Charante ; and I am ſorry to inform you we are 
driven into this place very leaky, with loſs of fails, 
a cable, and anchor; and muſt have my cargo 
all taken out, before I can repair. I am afraid the 
ſeaſon will be far advanced before the neceſſary re- 
pairs can be done z conſequently, I have engaged a 
warehouſe for the brandy ; and, was it not for the 
ſituation of affairs at preſent in this country, a good 
price might be obtained for part : under theſe cir- 
cumſtance, I am of opinion, it would be a good plan; 
to ſend ſome to the Enyliſh market, as, by the laſt 
accounts, the prices of good brandy are very high.— 
Should I refolve on this, J find it will be neceſſary to 
have them prepared exaQly at the ſtrength admitted 
into that country ; nor will ſmall caſks, I am inform- 
ed, be allowed to be imported. I have taken the 
aſſiſtance of my friends, Rocquette, Elziviere and Co. 
of this place, who have engaged to do the buſineſs 
for one-half per cent. excluſive of duties, cooperage, 
&c. and to uſe their beſt to give me diſpatch.” 

Is this ſuch a letter as a man would write to the 
owner of his cargo; no time, no day mentioned when 
the accident happened. Certain it is, that he had 
been in Rotterdam ſome days; he had been landing 
his cargo and ſpeculating on the ſtate of commerce 

there: 
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there: he fays, * a good price may be had for 4 2 
part of it here. Is it not natural that a truſty per- 
ſon, meeting with this accident, ſnould not write 


BY 


immediately, and ſtate the time when the accident 


happened? Inſtead. of that, he writes, “ I find a 
good price may be obtained in the London market; 
ſhould I reſolve on that, it will be neceſſary to have 
them repaired here. Was Holland in ſuch a ſtate; 
that the maſter could feeeive no inſtruQtions from 
Mr. Peſchier? Is this the ſtyle of a man ſoliciting 
inſtruction ? on the contrary, it is the ſtyle of a man 
acting with uncontrouled authority, as if the pro: 
perty belonged to himſelf. Should I reſolve on this, 
&c.”—* have applied to my friends R. and —, ako 


have undertaken it, &c.“ Is a catrier-maſter to make 


this election, without reference to his employer? ot 
is Mr. Peſchier, who is a man of large and ſpreading 
concerns over Europe, without any correſpondent at 
Rotterdam? or is it for the maſter to take upon him- 
ſelf to make choice of agents, without a reference to 
his employer, in reſpect to the care and judgment of 
the perſon employed? On the 14th of October the 
maſter writes again to Mr. Pe/chier, and ſays,— 
„ Your eſteemed favour of the 21ſt ult. for the firſt 
time, came this day to hand: I am happy that my 
conduct has procured your approbation.”—I may be 
wrong, but I proteſt it appears to me that his con- 
duct had been directly ſuch as could not meet with 


approbation. In the ſame letter the maſter ſays, «bat 


© Rocquette and Co. had recommended him to Vandyke 
and Co.” and in anſwer, Mr. Peſchier ſays, in his 


letter of 21ſt December, ce that he hears his brandies, 
6 2: 
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in the hands of Vendyke, are ſeized in England,” and 


directs the maſter to go to London 1 to 1 


endeavour to obtain reſtitution, but recommends 
Wolf and Dorville ; but ſtill the appointment of the 
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maſter prevails. The maſter had written on 22d 


October — “ I alſo obſerve you wiſh Meſſrs. Wolf 


and Dorville to have the buſineſs, to which I would 
gladly comply, had we not already 
management to Mr, Vandyke and Mr, Broomfield, who 
have orders to remit two-thirds of the value, ar 
' honour draft to that amount, on your account.“ 
And, notwithſtanding the dire&ion of Mr. Peſchier, 
in his letter of 21ſt December, the buſineſs remains 
in the hands in which the maſter. had choſen to 
place it. Is not this a feature of a moſt extraordi- 
nary nature, that a merchant ſhould acquieſce in the 


adoption of an agent, utterly unknown to him, 


and obtruded on him by the officiouſneſs of this vo- 
Junteer agent in Holland? 
Looking at the whole of this caſe, I find fo many 


improbabilities attending it, in every part, that I 


cannot - compel my mind to a belief the property 
js as claimed; and, adverting carefully to the nature 


given the whole 


of the ſeizure, (which I have faid ought to entitle 
the parties to every favourable conſideration), I muſt ; 


ſtill think, that the proof does in no degree corre- 
ſpond with the claim. The conſequence will be, 


that this cargo muſt be pronounced ſubject to con- 


demnation, 
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THE HARMONY, Boor Malter: 


Tus. was one of ſeveral American veſ els in which a 

claim had been reſerved ſor part of the cargo, 
on farther proof to be made of the national character 
of G. N. Murray, who appeared in the original caſe, 
as a partner of a houſe of trade in America, but per- 
ſonally reſident in France; reſtitution had been de- 


creed in the ſeveral claims to the houſe of trade in 


America, with à reſervation of the ſhare of this part- 
ner.— The caſe was argued on this day, and again, 
on production of further affidavits at ſeveral times. 


Jupp - pronounced November 19th, 1800. 


Sir W. Scot.— This is a queſtion which ariſes on ſe- 
veral parcels of property claimed on behalf of G. V. 
Murray; and it is in all of them a queſtion of reſidenet 
or domicil, which I have often had occaſion to obſerve, 


is in itſelf a queſtion of conſiderable difficulty, depend- 


ing on 4 great variety of circumſtances, hardly ca- 
pable of being defined by any general preciſe rules: | 
The active ſpirit of commerce now abroad in the 
world, ſtill farther increaſes this difficulty by in- 


creaſing the variety of local fituations, in which the 


ſame individual is to be found at no great diſtance 
of time; and by that ſort of extended circulation, 
if 1 may ſo call it, by which the ſame tranſaction 
communicates with different countries, as in the pre- 
ſent caſes, in which the ſame trading adventures have 
their origin (perhaps) in America, travel to France, 


from France to England, from England back to Ane. 
6 rica 


HIGH COURT OF ADMIRALTY. 


rica again, without enabling us to aſſign accurately 


” 323 43 
1 ; 


the exact legal effect of the local character of every — * J 


particular portion of this divided tranſaction. 


In deciding ſuch caſes, the neceſſary freedom of 


commerce impoſes likewiſe the duty of a particular 
attention and delicacy ; and ſtrict principle of law 


muſt not be preſſed too eagerly againſt it; and I have 
before had occaſion to remark, that the particular 


ſituation of America, in reſpe& to diſtance, ſeems 
ſtill more particularly to entitle the merchants of that 
country to ſome favourable diſtinctions. They live 
at a great diſtance from Europe; they have not the 
ſame open and ready and conſtant correſpondence with 
individuals of the ſeveral nations of Europe, that theſe 


perions have with each other; they are on that very 


account more likely to have their mercantile confi- 
dence in Europe abuſed, and therefore to have more 
frequent calls for a perſonal attendance to their own 
concerns; and it is to be expected that when the ne- 


ceſſity of their affairs calls them acroſs the Atlantic, 5 


they ſhould make rather a longer ſtay in the coun- 


try where they are called, than foreign merchanty 
who ſtep from a neighbouring country in Europe, to 
which every day offers a convenient 3 of 


return. | 
In conſidering this particular caſe, it may not be 


improper to remark, that circumſtances occur in the 


evidence that addreſs themſelves forcibly to private 
commiſeration, remarking, however, at the ſame 


time, that public duty can allow only a very limited 


effect to ſuch conſiderations, and Rill leſs to another 


that has been preſſed upon me, that the money, it 
reſtored, is to go in payment of debts due to Briti/h 


Y 2 - © creditors, 


an. 16th, 
Fon. ith; 


. — —C _ _ —_w___ 


-\ 


css 5 DETERMINED IN Hr 


|  cielirons, from the bankrupt eſtate of this un 


mate perſon. My buſineſs is to inquire whether he 


77 8 is entitled to recover it, without regard to the pro- 
18. 


* 


bable application of it, if it yds its IF again into 


-his poſſeſſion. 


Of the few principles that can de kid down gene- 
rally, 1 may venture to hold, that time is the grand 
ingredient in conſtituting domicil. I chink that 
hardly enough is attributed to its effects; in moſt 
caſes it is unavoidably concluſive; it is not un- 
frequently ſaid, _ that if a perſon comes only for 
ſpecial purpoſe, that ſhall not fix à domicil. 
This is not to be taken in an.  unqualiſfie” la- 
titude, and without ſome reſpect had to the time 
which ſuch a purpoſe may or ſhall occupy ; for if 
the purpoſe be of a nature that may, probably, or 


does actually detain the perſon for a great length of 
time, I cannot but think that a general reſidence 
might grow upon the ſpecial purpoſe. A ſpecial 


- purpoſe may lead a man to a country, where it ſhall 
detain him the whole of his life. A man comes here 


to follow a law ſuit; it may happen, and indeed is 
often uſed as a ground of vulgar and unfounded re- 
proach, (unfounded as matter of juſt reproach though 


the fact may be true), on the laws of this country, that 


it may laſt as long as himſelf : Some ſuits are famous 


in our juridical hiſtory for-having even outlived ge- 
nerations of ſuitors. 1 cannot but think that againſt 
ſuch a long reſidence, the plea of an original ſpecial 


purpoſe could not be averred ; it muſt be inferred in 


ſuch a caſe, that other purpoſes forced themſelves 
upon him and mixed themſelves with his original 
Owe and unprefled * him the character of the 

country 


nion COURT OF ADMIRALTY. 


TY 


country where he reſided. Suppoſe a man comes 
into a belligerent country at or before the be · 
ginning of a war; it is certainly reaſonable not to 
dind him too ſoon to an acquired character, and to 
allow him a fair time to diſengage himſelf; but if he 
continues to reſide duting a good part of the war, 
contributing, by, payment of taxes, and other means, 
to the ſtrength of that country, I am of opinion, 
that he could not plead his ſpecial purpoſe with any 
elfect againſt the rights of hoſtility. If he could, 
there would be no ſufficient guard againſt the fraud and 
abuſes of maſked, pretended, original, and ſole pur. 
poſes of a long continued reſidence. There is a time 
which will eſtop ſuch a plea; no rule can fix the time 
à priori, but ſuch a time there mu be. | 
In proof of the efficacy of mere time, it is not im- 
pertinent to remark, that the ſame quantity of buſi- 
neſs, which would not fix a domicil in a certain ſpace 
of time, would nevertheleſs have that effect, if diſtri- 
buted over a larger ſpace of time. Suppoſe an 
American comes to Europe, with fix contemporary 
cargoes, of which he had the preſent care and 
management, meaning to return to America im- 
mediately ; they would form a different caſe from 
that, of the ſame American, coming to any particular 
country of Europe, with one cargo, and fixing him- 
ſelf there, to receive five remaining cargoes, one in 
each year ſucceſſively: I repeat, that time is the 
great agent in this matter; it is to be taken in a com- 
pound ratio, of the time and the occupation, with 
a great preponderance on the article of time : be the 


occupation what it may, it cannot happen, but with 
few 
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J, 6, The facts of this caſe are, that three parts' bb the 
— property claimed on the part of the houſe of trade of 
Murrays and Wheaton i in America, have been reſtored: 
and the preſent queſtion ariſes on the fhare of Mr. 
| 'Q; W. Murray, in reſpe& to his national character. ä 
2 — * queſtion has been made as to his original American 
character; and it has been contended that he is to 
be conſidered as a Britiſh ſubject, trading with France 
in violation of his allegiance : but I think the facts 
hardly bring him within the reach of this principle, | 
By the affidavits, it appears, that being born in Eng- 
land, he went out very early, deſtined to ſettle in 
America in his childhood ; the intention. having 
been fully entertained and devdell at the time of the 
declaration of independence, and nothing but bis 
ext eme youth, or rather childhood, having prevented 
his mig ration This is ſufficiently proved: He went 
out in 1704 and! ſhould hold chat he was equitably 
entitled to th.” American character. The only queſtion 
5 will be, whethe.” he is not to be deemed to have 
acquired and ſupe.radded a French character ſincs 
that time; and this q. neſtion mult be determined by 
the affidavits brought in. and by the letters which 

_ were on board the ſhip, and which are ſuppoſed to 
diſcloſe ſufficiently the real d.eligns and conduct of | 

the party. 

The firſt _ affidavit of Mr, 9; Mirrey, th the brother 
of the claimant, annexed ta the claim 27th July 
1793, ſtates — © That Mr. C. Murray is not at 
this _ in America ; that he came to Europe 
from New York in Fanuary 1794s 3 as ſupercargo, 


in 
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in a veſſel belonging to the deponent” $ houſe, 


and ſold the cargo. of the ſaid veſſel in France, pw” 
and ſome time between April and June 1794, came 


to England on buſineſs, of their ſaid houſe; and from 
thence, ſome time afterwards, proceeded to Hamburgh; 
and from theace, in Auguſt or September, to Paris, 
and other parts of France, where the intereſts of the 
ſaid houſe detained him until May laſt, [1795], when 
he came again to England, and has gone again to 
| France, not long ſince ; and has by this time pro- 
bably left France for Hamburgh, where the intereſts 
of himſelf and the houſe of K. Murray and Co. 
have called him.“ Toy 

In that affidavit Fa was no negation of an in- 
tention of returning to reſide in France ; therefore 
the property could not be reſtored. . A ſecond affi- 
davit was then exhibited of Mr. F. Murray 19th 
Auguſt 1795, negativing ſuch an intention, and ſtat- 
ing, © that the ſaid G. W. Murray has not at this 
time, as the deponent verily believes, nor ever had, 
any intention of reſiding or making his domicil in 
France, nor-in any part of Europe : that. the faid G. 
W. Murray, who is the deponent's brother, has been 
married in the United States, and has one child now 
there, and that when he came to Europe, early in 
laſt year, he did not expect to be abſent from home 


more than ſix months; but that their ſaid houſe of 


Robert Murray and Co. of New York having made 


ſeveral ſhipments to France, the ſaid G. VW. Mur- 


ray, on account of the diſturbed and critical ſituation 
of commerce, thought it adviſeable to comply with 
the requeſt of his ſaid houſe, to ſtay ſome time longer 


in Europe, in order to haſten the ſale of the afore- 


Y 4 | ſaid 
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les — Telpefling them; and, that the almoſt total 


_— Siena tw wiew | 
ſaid cargoes ; and to endeavour to cloſe anda 


tion of all mercantile buſineſs in Frunce, has pre. 
vented a fale being made of the'merchandize which 
is there, belonging to their ſaid houſe: and the faid. 
6. N. Murray did often, while in England laſt May, 
expreſs to the deponent his deſire and expectation of 
returning to his family in America,” in the eoutſe of 
the enſuing month of September; but he is prevented 
now from doing the ſame, not having been able to 
cloſe, in France, the affairs of the ſyid Robert Mi- 
ray and Co.; the expediting of which is "the ſole 
' cauſe of his being there ; and that ſo far from bis 
being ſettled or domiciled in that country, be pays 
the merchants reſident there the uſual commiſſion 
Tor tranſacting buſineſs of his ſaid partners: that 
he well knows it to be the abſolute determination of 
his ſaid brother, as ſpeedily as poſſible, to return to 
his reſidence in the United States; but that he, at 
well as the deponent, on account of the critical ſitu. 
ation of their property in Europe, conſider it theit 
duty to their partners to be ſtill longer abſent from 
America; but that as ſoon as the ſales. of their faid 
property are cloſed, and the proceeds received, it is 
their intention immediately to return home * the 
United States.“ 

This matter being left in e undetermintte 
ſtate, as to the time of the return, on the 2 iſt Any. 
a third affidavit is brought in, in which Mr. J. J. 
Murray, © referring to his affidavits of the 27th Jul 
and 19th Auguſt inſtant, made oath, that as to the 
probability of George William Murray's having gene 
to Hamburgh, as ſtated in his affidavit of the 27th of 


Joh 
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July, his aſſertion was owing to information which he 
received a few days prior thereto, that ſuch. a ſtep Was 


* AA. th. 


neceffary for promoting the intereſt of their houſe: 


that he now knows that the faid' George William Mur- 


ray found it afterwards to be of more importance to 
the ſhipments, that his faid houſe had made for him, 
to ſtay ſome time longer in Fance; and that he did 
not conceive that his aforeſaid affertion had a relation 
to, or was contradictory to the wiſh-exprefled by the 
faid George William Murray in May laſt, to return 
home in September, as he had found it impracticable 
ſo to do (for the reaſon ſtated in this deponent's 
affidavit of the igth inſtant), before he had any 
thoughts of going to Hamburgh 3 which laſt circum - 
ſtance was mentioned by the deponent, merely to ſhew 
that his faid brother was not domiciled in France : 
and he farther expreſsly ſays, that the ſtay of his. faid 
brother in France at this time is merely on account 
of the cargoes which had been tranſmitted before; 
namely, on the ſole account of | thoſe cargoes "which ' 
his aforeſaid houſe had ſhipped, and which had arrived 
prior to the date of his firſt affidavit of the 27th of 
July: that ſo ſoon as the aforefaid- cargoes are ſold, 
and the proceeds received, his ſaid brother will leave 
France, and will not ſtay a day longer on account of 
any other that may be ſhipped or arrive, or on any 
other account whatever.“ On the 26th of Augnf, , 
Mr, George William - Murray himſelf appears, and 
makes an affidavit, conformable to thoſe made by his 
brother, and ſtating, that he arrived on Saturday 
evening laſt in England from France, where he had 
been, as ſtated in the affidavits of his brother James 
Valentine Murray, for the purpoſe of expediting the 


fales 
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_ ſales of 8 that had: been made by their fag 


| houſe; as expreſſed in the ſaid affidavits; and bavi 


peruſed the ſaid affidavits, dated the apth uh laſi, 


the 19th and 21ſt Augy? inſtant; he faith, that the 


contents of the faid affidavits are juſt and true, and 


that his ſtay in France, as mentioned in his brothers 


affidavits, was merely on account of the. cargoes 


which had been tranſmitted before, viz. on the 


account of thoſe cargoes which his houſe had 
from America for France, and which had arrived 
to the 27th of July laſt, being the date of his bro. 


_ - ther's firſt affidavit: that he has no other buſineſs or 


concerns to detain him in Europe, but the ſettlement 


of the ſaid affairs, viz.. the prior ſhipments depoſed 


to by his brother; that ſhould even the ſaid ſettle. 


ment not be accompliſhed in a ſhort time, viz. within 


two, or at the utmoſt, three months, he mult leave 


them in their preſent ſtate, in order to embark for the 


United States, where his preſence is abſolutely ne- 


ceſſary, for the intereſt of his ſaid houſe. Nothing 


appears here to ſhew that it was his a intention 
to remain in America. 


On the 6th of, October 1795 5, Mr. G. Marra made 


another affidavit, which ſtates, * That early in the 


laſt year, he came from New Tork to Europe; that 
he had not, at that time, nor has he ever had,,or 


now has, any intention of reſiding, or making 
his domicil in any part of Europe; that he has 


been married in the United States, and has one 


child now there; that this deponent came to Europe 
a8 ſupercargo of the brig Peggy, belonging to his 


ſaid houſe, and did not expect to be abſent from 


home, longer than the diſpoſal of. the ſaid cargo 


required; 
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required; but being unable to get paid for the ſaid 


cargo, he, in the month of May, quitted France, 


and came to England, and afterwards went to 
Hamburgh, and again returned to France in the 


month of September, to endeavour to obtain pay- 
ment for the | ſaid cargo; that during his ſtay there 
for that purpoſe, two other cargoes, the one on 
board the Mary Ann, and the other on board the 
Six Brothers, the property of his ſaid; houſe, ar- 
rived at Bourdeaux, .configned to Lubbert and Co., 
and at the requeſt of the ſaid houſe, and on ac- 
count of the diſturbed - and critical ſituation of 
affairs in France, was induced to prolong his ſtay 
there, to expedite the ſale of the ſaid cargoes, by 
the ſaid Lubbert and Co., (who were to be paid a 
commiſſion on the ſaid fale), and to cloſe the ac- 
counts reſpecting the ſame. That the houſe in 
America, ſuppoſing the deponent might be de- 
tained in France on the aforeſaid concerus, until 
the arrival of ſome of their ſubſequent ſhipments, 
thought it prudent, leſt their former agents 


might not be in a reſponſible ſituation, on account 
of the fluctuating ſtate of affairs in France, to conſign 
the ſaid cargogs to the order of this deponent, or to 


his aſſigns ;- the ſaid houſe-preſuming, that if this 
deponent had quitted France, he would have leſt 
an authority with ſome reſpectable houſe, for the 
receiving and diſpoſing of the ſaid cargoes.” '—T bat 
he had fixed various times for quitting France, and 
returning to America, might be; but as to any 
purpoſe of coming to England, not created by the 
capture of the .cargoes, he ſays nothing; that he 


would have otherwiſe come, is not at all expreſſed in, 
or 


tion of returning back again to France; and anyone 
would ſuppoſe, that he had thrown up the buſineſs 
theſe two Cargoes, and was fully bent on making his 
Final ſettlement in America, en * an we 
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ot to be inferred from theſe affidavits, - However, be 
— vers fully. his intention of returning te Auerica. 
there is not the leaſt intimation given of any inten- 


Wy 


back to Francde. J 
The letters that were found: eee on board 
one of the ſhips, the Jenn, expreſs. ſamewhat- of 
a different purpoſe ; and ſtate, that it was:neceſſay 
forione of the partners to reſide in France for ſome 


| time. The caſe which theſe letters rather intimate 
than diſcloſe, is, that the two brothers, James and 


6. MW. Murray, were to come to Europe, to be (difle- 
rently diſtributed in England and in France, to con- 


| duct the affairs of their houſe ; when I ſay this, [ 


ſpeal rather of the intention and wiſh of the patt- 
ners in America, as it appears in their correſpondence, 


for the letters are all from them; there is not one 


letter introduced from either of the Murrayr in Eurgpe; 
and therefore, it is open to an obſervation on one 


ide; chat the Murrays in Europe poſſibly might a net 


concur in this intention; as it is on the other, that 
it is highly improbable, that ſuch a plan ſhould be ſ 


ſtrongly in the contemplation: of the partners in 
America, and that they ſhould be writing to thele 


gentlemen on the proſpect of a conſtant reſidence in 
'Eurepe, without any privity and cancurrence on their 
part, and whilſt they were intending a ſpeedy return to 
America. Now, ſuppoſing this to have been the caſe, 


and that there was an intention on the part. of Mr. 


G. Murray, of fixing his reſidence in France, in the 
ſame 


Ft. 
\ 
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ſame manner as Mr. J. Murray has reſided here in 
Great Britain, I cannot accede to what has been ad- 
vanced in argument, that it would not fix on either 
of them, à French or Britiſh character. If a houſe 
of trade ſends a partner to France, with an intention 


even of not mixing in any other trade, than the 
buſineſs of that houſe ; yet I think, that ſuch a cir- 
cumſtance, connected with a permanent reſidence in 


| France, would impreſs a national character upon 


him. It appears that Mr. J. Murray, the brother 
ſtationed here, on the ſame ſort of footing, has 
been conſidered by the common law of this 
country, as a Britt ſh trader, ſubject to the bank- 
rupt laws of this kingdom; and as ſuch, a com- 
miſſion of bankruptcy has iſſued againſt him ; and 
on the ſame reaſoning, if Mr. G. Murray has been 


reſident in France, during the greater part of the 


war, conducting the buſineſs of his houſe, receiv- 
ing cargoes, and diſpoſing of cargoes, and giving 
accounts of the markets in France, and directing 
mercantile adventures there; it is, in my apprehen- 
fon, impoſſible not to conſider him as a reſident 
trader of that country. 

Amongſt the letters, there are many, which it 


will not be neceſſary for me to go through; it will 


be ſufficient to ſtate, that they all concur in expreſſing 
a general expectation, that theſe perſons would be re- 
ſident in Europe. The expreſſions are various in the 


The 
Hanmovy. 
Fan. r6th, 


different letters; but they all concur in pointing to 


the purpoſe of' a general, and continued commercial 
agency in Europe. In the Jefferſon, they write, we 


* draw on your capital in Europe, ſpeaking of it as 
if it were a diſtin& eſtabliſhment ; and there are 


beſides ſeveral paſſages to the ſame effect. It will 
„enable 
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an 1 enable us to form ſoine plan for our next winter! 


| — © operation.” —*<* Advice reſpeting contract. ' wi! 
| Fan. u6th, government; —and a recommendation to Purchaſe 
1d p rixe ſhips.” —* We may look forward to a time, 
e not very remote, when the genius of liberty will 
+ . & hear down all i its opponents, and create acruſ in 
* commercial Europe, never before experienced. [; 
e uch an event, we are better circumſtanced than 
te moſt others; as every thing, being under your 
. "© immediate direction, will prove a great ſecurity,” 
3 '* Other friends hope to be benefited by your ſucce 
<* and induſtry in Europe ;” all ſhewing, on the part 
of them in America, a ſtrong expeQation, either 
that Mr. G. Murray would be long reſident in France, 
or that he would have made proviſion for the diſpatch 
of their buſineſs there. —At the ſame time, it is not 
to be denied, that there are ſome paſſages which in. 
timate a deſigned return to America. There is a paſ- 
ſage in a letter from Mr. R. Murray, to his brother 
George, (dated New York, March 27, 1795,) alluding 
to the ſettlement of affairs: mean to take up our 
« books, to get in forwardneſs the object of a 
6c general ſettlement, which we all wiſh to have 
« effected ſoon after your return :” and there is a 
reference likewiſe, to domeſtic incidents : one (uf 
ficiently affecting) with reſpect to his favourite in- 
fant child, expreſſing a hope, that he would be 
& able to articulate; and bid his father a welcome on 
&« his return.” Theſe are repreſented as inconſiſtent 
with the view which I am diſpoſed to take of his in- 
tention; — but by no means—lIthinkit is perfeQly clear, 
that Mr. G. Murray meant to go to America; and he 


is entitled to the full benefit of that fact. The miſ. 
fortune 
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fortune is, it is equally clear; that he intended to te 


turn again to Europe, and, with that intention 
pointed particularly to France: ] do not ſay, that a 


return to France for a ſhort ſpace of time, would have 


affected him; but it muſt depend on the time, and on 
the nite. of his reſidence, after the return, whether 
it will have that effect or not; becauſe, if it ſhould 
appear that he went to America, merely for a ſhort 
time, and then returned to France ; it can, hardly be 
conſidered as a legal interruption. of his reſidence in 
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France; his return will connect itſelf with the former 
reſidence,” and it muſt be taken altogether,” as con- 


ſtituting i in law, a continuation of the general reſid- 
ence in France. The fact is, as it appears from the 
affidavits of Mr. Charles Murray, (another bro- 
ther of the claimant), 5th July 1799, and 3oth 
Odober 1800, (for Mr. C. Murray has not thought 


proper to give us any information), that he 
returned to France in June 1796; and that he ſtaid 


there at leaſt, till Augu/t 1800; ; the entire ſpace of 


four years and more.—Perhaps it would not be too 
much to ſay, that there is no definite ſatisfactory proof, 
that he has, even at this moment, quitted France; 
his own letter, dated Bourdeaux, 22d of Auguſt, which 


has been brought in, ſtates, ** that he had taken his 
paſſage on board the Franklin; and another letter, 
not from himſelf, but from Mr. Barnet of Bourdeaux, 


dated Auguſt 27th, to Mr. Charles Murray, ſays, 
* that he had embarked, and was to fail tomorrow; 


and there his hiſtory ends, no proof whatever 
being offered that that ſhip carrying Mr. Murray, did: 
fail. I have no evidence beyond the letter, purporting 
to be the letter of a French merchant, that he had 

| taken 


; 
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of Mr. C. Murray, 20 that he is actually gone; and 


made January 20th, 1800, ſuppoſed him to be at 
Hamburgh or Sweden, in January, and ready to de. 
part for America; and that ſix months after this, che 
captors find in a paper on board the Clara, and 
ſigned by him, March 1800, that he was 


in France at that time, giving all credit to the fin- 
cerlty ag 0 3 e Tan ng 
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(a) © That i in the month of bels; laft ke * i letter 
from the ſaid George William Murray, who was then in Han- 
« burgh, informing him of his arrival there, and expreſſing bis i- 
44 tention of writing again ſoon; which letter, this deponent doe 
| © not now annex hereto, as it relates to private concerns, wholly 
40 unconneaed with this, or any other cauſe in this Court, i in 
„ which, the ſaid George William Murray is intereſted ; but, in 


« caſe the Court ſhould require it, this deponent is willing to 


« ſatisfy it as to the place and time of the date of ſaid letter. 
« That fince the receipt of the ſaid letter, he has not further heard 
« from the ſaid George William Murray; but by a letter he re. 
&« ceived ſoon after from James Valentine Murray, he 'mentions 
« the expectatioꝝ of the ſaid George William Murray's proceeding 
4 to Sweden, And in another letter received a few days fince by 
« this deponent, from the ſaid Fames Valentine Murray, dated 


«5 3d of December laſt, he informs this deponent, that it wu 


&« probable the ſaid George William Murray would now ſhortly re- 
4 turn to America; and this deponent, from theſe circumſtances, 
be and well knowing the anxiety of his brother, the ſaid Corgi 
« Milliam Murray, to return to his wife the firſt moment in which 
( cireumſtances would adwit of it, is induced to believe that the 


6 {aid George William Murray, if he has not already quitted 


FFF 


cepting the belt 
When Lrecollect that Mr. C. Murray, in an (a) affidavit 


ve 


ce 
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i as a fact clearly proved, that he is gone to America, 
much leſs to temain there ; taking it however moſt 


937 


1 Hater, 


favourably, that he has actually withdrawn himſelf Netten 


in 1800, there is a fact of reſidence from June 1796, 
to Auguſt 1800, (above four years). connected with 
a refidence of above a year, before his return to 
America; and that return, accompanied with a 


purpoſe of coming back to Europe, that remains to 
be explained — Whether: any explanation could be 
given of ſuch a reſidence ſo long continued, is, upon 


_ the principles laid down, ſomewhat queſtionable to 


me. Time, I have faid, is a great agent in theſe c 


matters, and 1 ſhould have. been glad to have heard 


any inſtance quoted, on the part of Mr. Murray, in 


which a reſidence of four years, connected with a 
former reſidence, and which 1 mult conſider as a 


legal ypinterrupted reſidence, was deemed. capable | 


of any explanation. But ſuppoſing it to be fo, it 


muſt at leaſt be required, that the explanation be 
firſt, clear and ſatisfactory in itſelf; and ſecoridly, 


ſupported in a ſatisfactory manner. What i is the ex- 


planation of this reſidence? The great point to be 
explained, will be the employment of that long con- 


tinued reſidence :—Was it a reſidence utterly uncon- 
nected with any mercantile operations at that period? 


The affidavit of Mr. Charles M urray, 5th Fuly 


1799 (a), tens that 1 brother went to Se r in 
| 1795. 


a. 
„% th % 1 FE: 


— 
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(a) Affidavit in which Charles Murray, referring to con- 


Verſations with his brother in September 1795, ſays, © That, 


* George William Murray's flatement was, that although the 
VOL, 11. Z * intereſts 


. 


hs conſidered that as a temporary inconvenience only i that te 


ie purchaſes, returned to this conntry again in the beginning of 
«©. May 1796, for the purpoſe of ſuperintending the ſale of the 
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175 5, to conduct ſome operations which the 155 
25 bie, of markets ſuggeſted, and with ow oF e. 


" dd * his houſe rel es n e 8805 
by the capture and detention of ſeveral of their 


cargoes, by 
Britiſh ſhips of war, (of ſome of which captures, the ſaid 


« George William Murray was informed while at Norwleh), yet 


« then ſtate of 1 10 in Europe ſuggeſted ſome operations 


e which he conceived would be highly advantageous to the houſe, 
in the conducting of which his preſenee in America would be 


* neceſſary, and that accordingly he intended to fail for that 


i country in the next month, and hoped by the enſuing ſpring to 


* be able to return to England, for the purpoſe of winding up and 
T ſettling the whole of the concerns of the houfe in Europe; and 
*« that in the event of ſuch a ſettlement; it was his, the ſaid Georg: 
« JWilam Murray's intention, and that. of his brother, the faid 


* James Valentine Murray to make America their ſole, place 'of 


« reſidence in future: That in part purſuance of the {aid George 
„ Millam Murray's intention as aforeſaid, he failed for Americ 
« early in the month of November 1795, and arrived there in the 
« following month; that after his arrival, his ſaid houſe of Robert 
« Murray and Co. purchafed ſeveral cargoes conſiſting chiefly of 
, rice, and configned the ſame. to England for the 


« being ſold here, or forwarded to ſome other European market 
« az might be found moſt adviſcable ; and the ſaid George Milan 


« Murray (as this deponent believes) 1 in further purſuanct of is | 


« aforeſaid intention, after completing the moſt of the faid 


te ſaid cargoes, they for the moſt part being conſigned to him: 
t That on the arrival of the ſaid George William Murray here, be 
e found that an immenſe loſs muſt ariſe upon the ſaid expected 


. cargoes, befides which a conſiderable derangement in the alain 


« of his houſe had occurred, ariſing as this deponent has been in- 


« formed and believes, principally from the delay in payment of 


« very large ſums due to the ſaid houſe from the French en, 
ment, and alſo from the above-mentioned * of * 


purpoſe of 
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turning t to Baud the enſuing ſpring, for the pur- g 


poſe of vinding vp and TOE his concerns in Luce 
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« ſeveral BO ATR SHS of is bets 
« to the ſaid houſe, by Briti/h. erniſers, which cargoes” were 
a bound to France, where they then dase great prices; and it n 


« being repreſented to the ſaid George * lian Murray, that the 


« moſt outrageous threats had bern made againſt him by perſons in 
« London, holding bills of the ſaid houſe, he conceived it moſt 
5 prudent, and wis advifed, not to expoſe himſelf to. them until 
« the funds of the houſe ſhould be ſo centered in this country, as. 
« to enable it to face its engagements ; and accordingly the 


« faid George William Murray, bating firſt transferred the ma- 
* ungement of the ſale of the ſaid cargoes then expected tw 


« arrive here, to Meſſrs. Bird, Savage, and Bird; of London, th 
1 mercantile correſpondents. of the ſaid Robert Murray and Co. 


he ſoon after went to France, in order to uſe his utmoſt en- 


e deavours to procure payment from the French government, and 
« to arrange other outſtanding” concerns of the houſe in that 
by country with the intent to remit ſuch ſums as he ſhould re- 


® ceive, to the ſaid houſe of Biru, Savage, and Bird, and not 
with any intent of ſettling as a merchant in Frafce, ot of em- 
« ploying the funds which he ſhould ſo collect there, in any manner 
« whatever in the trade of that country: That certain creditors 


« of the ſais Robert Murray and Co. at Hamburgh having laid © 
ic attachinents on all the property of the ſaid houſe in France, of 


* which the ſaid George William Murray would: otherwife have 


had the controul, the ſaid George William Murray was thereby 


rendered unable to fulfil his ſaid intention of remitting funds 


from France to this country, and the ſaid Nobert Murray 


« and Co. have never ſince been able to obtain the command of 
* that property: That if no other circumſtances had rendered 


the return of the ſaid George William Murray to America unſafe, 
* he would: have returned thither long ago, but the creditors of 
© his houſe i in America having thrown Robert Murray, one of the 
partners into confinement, the other partners were unwilling - 


| to expoſe themſelves to the like violence; and this deponent 
believes that the reſidence of the ſaid Gorge Wilkam Murray 
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that if ſo, it was an unfortunate circumſtance that he. 
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and it is ſaid, in argument, that theſe operations 
in Europe, are to be excluſively confined to operations 
in England; and that ſome cargoes of rice did adtu- 


ally come to England. But I cannot help thinking 


did not come himſelf, except for a very ſhort ume; 
for, as the matter ſtands now, it affords A ſuggeſtion 
that theſe operations were to be extended to France full 
as much as to Englund. It appears beſides, that the rice 
was deſtined to England or ſothe other European mar- 


| ket :” therefore it is not impoſſible that even this rice 


might have found its way 10 France. The affidayit 


ſtates further, that his return to America was: de- 
layed by waiting for payment from the French govern- 


ment. Now I mult aſk, what was this contract with 
the French government ? ? there is nothing im his own 


affidavit which points to any other tranſactions than 


thoſe reſpecting the cargoes of the ſhips Mary Am 


and Six Brothers that remained unſettled. 


The affidavit ſtates further, “e that he was alarined 
by the outrageous threats of his creditors in this 


country, and that he was adviſed to go to France, 5 


as he actually did in June 1796, and the affidavit 


by nected with trade, ſave as aforeſaid.” 


concludes with a belief on the part of Mr. Chur 
Murray, that his brother was not in France in a nir. 


cantile character or for any mercantile pur poſe. 


— D * 4 
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. 


jn France at any time ſince the ſaid captures, was ſolely a matter 
«« of perſonal and temporary convenience and neceſſity, arilng 
from the ſaid circumſtances of the debts due to his houſe from 
« -the French government, and the unfortunate derangement of 
«the ſaid Robert Murray and Co.'s affairs; and that ſuch re- 
« :ſidence was not in anywiſe for the purpoſe of trade or con. 


When 
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When I find, that he went there, as a mercantile | 
man, that he ſtaid there four years; arid that he:was 


a man who came from America for the very purpoſe 


of mercantile operations in Europe, 1 feel a difficulty - 
in ſaying, that (excluſive of all trading) ſatisfactory 


reaſons are aſſigned for it; or ſuppoſing him to have 


gone to France for the purpoſe of obtaining payment 
I ſhould {till find a ditfeulty in ſaying, that the ori- 
gina] purpoſe could privilege a reſidence of four years. 


Is it poſſible for me to ſay, then, that the explanation 
which is given in this affidavit is quite ſufficient, ſup- 
| poſing that no een lay to the mode in which it 


is offered? 
And I come now to obſerve, on what 1 confides as 


the fatal objection, that the whole depends on the 


ſingle affidavit of Mr. Charles Murray the brother. 


There is not one word coming from Mr. G. Murray 
himſelf to ſhew what was the nature of his connection 
with France: Surely the information of Mr. Charles 


Murray is very incompetent: a ſtriking inſtance of 
his incompetency is that he ſuppoſes his brother gone 


to Americg, when it appears, that months after that 
time he was living in France, Can I ſuppoſe him 
ſufficiently inſtructed as to all the courſes of his bro- 
ther's proceedings, to enable him to ſtate ſatisfactorily 
to the Court the nature of his engagements in France ? 
It is impoſſible that the Court can take the account 
of ſuch a perſon, that the reſidence of his brother in 


France was not connected with any mercantile en- 
gagements, unconfirmed as it is, by the gentleman | 
himſelf ; who, though at hand, as I may ſay, and in 


a neighbouring country, has not thought fit to give 
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us any explanation. He knows the courſe and nature 
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evidence, as to the ſufficiency of the explanation and 


his ſhare of the property in theſe ſeveral cargoes. . 


| GASES DETERMINED. n 


of VETS tranſaftions, and yet he e 
tion, without taking the trouble of making ſo much 
as an affidavit for: the purpoſe. . Aſter fix years refi. 
dence (as I muſt deem it) in France, and with all 
poſlible opportunity allowed him for chat purpoſe. 
From October 1795 not à ſingle word comes from 


Sim till the preſent day in November 1799. Ion 
think it impoſſible that the Court can be expetted to 


reſtore on this evidence. Taking it on the preſent 


the mode in which it is offered, it is impoſlible. 
Then the only queſtion. is, whether I ſhall allow 


further opportunity to the party, and give time for 
farther explanation ? Conſidering the length of time 
which. the cauſe has continued before the Court, 


with a degree of indulgence, perhaps open to ſome 
complaint on the other fide, and the manner in which 
it has been put off from month to month, I do not 
think it any part of my publie duty to, allow ſuch 
opportunity. I do not ſay, that before another Court 
Mr. Murray may not ſupply the defects of his caſe, 


and by his own evidence; but finding myſelf under 
the neceſſity of determining on the evidence now be: 


fore the Court, which is, asI have before ſtated, that 


Mr. Murray has been in France four years, at leaſt, and 


that, connected with a former reſidence there; and 
that there is no direct proof that he has now quitted 


it; I feel myſelf under the neceſlity (which, if I might 
be allowed to ſpeak as a private perſon, I ſhould per- 


haps deſcribe as a painful neceſſity) of condemning 
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n ROSALIE AND BETTY, Ona Maſter, F4, aw | 


nis was a caſe of a ſhip and cargo, taken ON 2. A cafe of pro- 
voyage from the Iſle of France, as aſſerted, to . — | 
ſtances of fraud: 


Hamburgh, 3 iſt May 1799. The ſhip Was claimed a on illows 
for Mr. Baurman of * and the cargo for Mr. 88. of 3 


Kaſter of Ran, Coademna- 


tion. 
Jubeuzwr. 7 


Sir N. Scott—This is the caſe of a ſhip and cargo, 
taken on a voyage from the iſle of France, as aſſerted, 
to Hamburgh, and the queſtion is, according to my 
view of it, a queſtion of property; for I am of opi- 
nion, that the queſtion, as to the legality of the trade, 
does not ariſe; as the cargo, being intended for the 
port of the owners of the cargo, is entitled to the 
favourable conſtruction of that order of council, 5th : Jar. 12908. 
which permits the trade of neutral veſſels N 
the colony of the enemy to their own porte; till 1 
am ven inſtructed, I ſhall hold, that the right to 
engage in ſuch a trade is not vitiated on the part 
of neutral merchants, by the circumſtance of the 
cargo being put. on board a neutral bottom of ano- 
ther country, and coming to the port of the claimant 
of the cargo. I have taken ſome time to conſider 
this caſe, becauſe it is a caſe of great value, and has 
been very laboriouſly argued ; and becauſe, as I un- 
derſtand, there are other caſes of a ſimilar nature 
which are likely to come before the Court; and it may 


lare time to deliver the opinion of the Court on what 
Sy | Will 


ö chers berepberb 1X rr | 

1 will be the effet of ſimilar evidence and dane the | 
3 "I cumſtances in thoſe caſes alſo, if they occur. - 
x. — In conſidering this caſe, I am told, that I 10 td fer 
= AS g off without any prejudice againſt the parties, from 
* any thing that may have appeared in former caſes; 
that I am not to conſider former citcumſtances, be 
to ſuppoſe every eaſe a true one, till the fraud is ac. 

tually apparent. This is undoubtedly the duty in 
general ſenſe of all who are in a judicial ſituation; 
but at the ſame time they are not to ſhut their eyes 
to what is generally paſſing in the world to that 
obvious ſyſtem of covering the property of the enemy, 
which, as the war advances, grows notoriouſly: more 
artificial: higher prices are given for this ſecret and 
diſhonourable ſervice, and greater frauds become ne- 
ceſſary.; old modes are exploded as faſt they are 
found ineffectual, ind new expedients are deviſed'to 
protect the unſound parts better from the view of the | 
Court. Not to know theſe facts as matters of fre. 
quent and not unfamiliar occurrence, would be not 

to know the general nature of the ſubject upon which 
the Court is to decide; not to conſider them at all, 
would not be to do juſtice. The very nature of tha 
enquiry neceſſarily ſuggeſts ſomething of this kind; 
for the enquiry is to ſee, whether the property does, 
bona fide, belong to thoſe, who are oſtenſibly repre- 
| ſented to be the proprietors. It is an enquiry, theres 
fore, which is neceſſarily attended with ſome doubt 
in limine. No reaſonable man will ſay, that the Court 
is to look at caſes in the ſame manner where no ſpe- 
cial reaſon for fraud exiſts, and where the enemy is 
driven to it by a neceſſity that is notorious, as the 
aan means of getting home his property ; and 2 
ue 
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ſach artifices are not unfrequentiy known to prerai; $0 
and more eſpecially, when the perſons appearing as 
claimants have been expoſed to the experience” of the — 
Court, as having engaged in ſuch a trade, and do not 
ſtand before the Court with thoſe general creden- 
tials which belong to the conduct of a pure and un- 
impeached neutrality. I am afraid the obſervation 
of thoſe who attend this Court will apply theſe re- 
marks to the owner of the thip. The claimant of. - 
the cargo has not, in my recollection, appeared be- 
fo:e the Court on any former occaſion. 1 do not 
ſay, that the conduct of the owner of the ſhip will in 
general affect the cargo; but if the parties appear 
bound up together 1 in an intimate connection and 
co-operation in meaſures which a Couſt cannot ſee 
without difapprobation, ſuch a. concurtence cannot- 
but form a foundation. for the unfavourable reception 
of the caſe of a party ſo connected in that tranſaction. 
The caſe ſets off in a manner attended with much 
ſuſpicion z the ſhip is a Daniſb ſhip, aſſerted to have 
been purchaſed on-a voyage from Riga to Bourdeaus ;; 
but there is no evidence on board that points to it, 
except the mere recital of a bill of fale. The firſ | 
evidence that we find reſpecting the veſſel, repreſents 
her as lying in a French port; and the maſter cannot 
ay anything of the purchaſe, or of the built, or former 
employment of the veflel ; he being, according to his 
own account, not acquainted with her. The car- | 
penter, however, and the ſecond mate defcribe her as 
French built. The maſter and the whole crew were 
ſent to Bourdeaux to take pyſſeſſion of the ſhip, 
although ſhe is repreſented.as a neutral veſſel be · 


fore; and the former crew, though neutrals, are 
not 


8 The, not employed, exarptin „ 8 


"ew "we ſequence of the ines of ſome of the ne crew. Wo 
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is the maſter ? He is repreſented as a Prufidng but in 


a paper invoked from the Julie, he appears'0 have 


been habitually trading from Bourdeaum; and I think 


1 may infer, habitually trading tothe Ile of Frome 
| becauſe the letter af recommendation which he carries 


with him, ſpeaks of him ats an (a) old acquaintance, 
and as a perſon not unknown there. There is the ald 


meaſuring bill on board, which, if it applies 10 this 


fhip, deſcribes. her as 'a Daniſh thip; but how this 


came to be detained alone, and no other papers; doet 
not appear ; the fac is however, that the ſhip is firſt 
produced to the notice of the Court, lying in a French 
port, and wit a new crew; and the maſter unac- 
quainted with her former hiſtory, I cannot help 


thinking there is an ce of ſomething like 


- Induſtry, or aftutie uſed, to withdraw from erg | 
circumſtances, of which it oughe to be apprizod. | 
With reſpect to the cargo, it is expoſed c b 


general obſervatiom, that it is put on board in a 
French pott of the Eg Indies, being the proceeds 
(for I muſt take all the circumſtances together) of 2 
cargo, put on board in a French port in Europe, not 
in return for any cargo ſent from Hamburgh to Mu 
daun, but as an original ſhipment in a W 


0 Letter from a merchant at Bont amn, to Mr. Delos) ie l. 


 earcof a morchant at the Ille of Fravce, after mention of ſewenl 


letters which he had « Since which, I have witten to Mr 


Bedel, by a Pruſſian ſhip, and though the captain, Gebhardt, is an 
old acquaintance of mine, I tear he kgs added with wy * 1 


they in ge 


* . . * L 
— r — Y 
— — — — 2 — — — 
* | wy | 


HIGH COURT OF ADMIRALTY, „ 
| to de delivered at the Iſle of France. ke will be The 
proper for me to conſider alſo, an obſervation made on ne 
the circumſtances under which this cargo was taken 
—The oſtenſible deſtination is repreſented to be to 1 

Hamburgh undoubtedly,” and it has been preſſed upon 
me, that the place of capture, on the Engliſh coaſt 
near Dartmouth, confirms this account, and ſhews that 
the return was not to Bourdeaux. It is not clear how- 
ever, from the place of capture, that the veſſel might 
not have found her way into ſome French port in the 
channet ; conſidering the ſituation of Bourdeaux, it 
might be thought too hazardous an enterprize to at- 

| tempt to get to that port, on account of our fleets and 
cruizers. It is not clear therefore, from this account, 
that the return might not be to a French port; tax 
ing it however, otherwiſe, and ſuppoſing the deſtina- 
tion to be to Hamburgh, it is ſaid to be a ſtrong proof 
of the neutral property: but I think that does not 
amount to much, conſidering the circumſtances of 
the times, and the expoſed ſtate of the French ports. 

If they were not attainable, the next beſt expedient 
would be, to get the property to. a neutral port; 
and therefore, I think that circumſtance will not 
weigh ſo much, as it might at a time, when the ports. 
of France were open, So much for the obſervations 
ariſing on the ſurface of this caſe; I think, it is . 
chat obliges the Court to look with ſome ſuſpicion ; ; 
do not ſay, to employ any thing of afutia, in * 
ſition to the aftutia employed againſt it, (for afutia 
does not belong to a Court of juſtice) but to exerciſe 
its vigilance ; and I think, I violate no duty, in com- 
ing to the enquiry with a certain degree af jealouſy, 

which 
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which the appearances of the caſe, and: the genere! 
conduct of the parties have contributed to raiſe; The 
material object of enquiry, I think, will be, whether 
it was the intention of the parties to impoſe on 
Engliſh cruizers, and Engliſb Courts of juſtice; in the 
original ſhipment to India.— This is important, on 
two points ; firſt, becauſe as the preſent cargo is Fr: 
proceeds of that ſhipment, if there i is reaſon to pre · 
ſume from the fraudulent manner of the tranfadion, 
that there were French intereſts concerned jn that 
cargo, there will be great reaſon to canclude that the 
ſame French intereſt have travelled throughout ; and 
ſecondly, for the purpoſe of aſcertaining the good 
faith of the agents; becauſe, if I diſcover à deep 
laid artifice in the original tranſaction, it will be diſt. 
cult to perſuade me, that the parties are entitled to the 
credit of ingenuous dealing, in the ſubſequent parts 
of the tranſaQtion. The two leading facts are, that 
the ſhip went from a French port to a French ſettle 
ment; and that the cargo was there diſpoſed of, in 
the French colony. To prevent theſe acts from being 


conſidered as fraudulent, one of theſe two things muſt 
be ſhewn ; either, that the deſtination was avowedly 
and openly profeſſed (for in ſuch a caſe, although the 
trade might be held illegal, it would not be fraudu- 
lent) ; or ſecondly, that if the ſhip did not go with this 
avowed deſtination, ſhe went thither under ſome 
urgent and ſupervening neceſſity ; becauſe if it was 
the original i intention-of the parties, and that inten- 
tion was diſſimulated, it muſt be conſidered as 2 


fraud ; and that fraud more nozious, on account of 
the 


mon COURT or ADMIRA re. 
de can "of ſeveral of the articles of 


outward cargo (a). Rm 
On the-firſt point, an open 8 Jeltiastion . 


to the Iſle of France, there can be no diſpute ;-as 


every paper points to Tranguebar, and to no —— 2 


place; except the certificate granted at Hamburgh, on 
the oath of Mr. Baker, which is referred to, as ſtating a 
deſtination to the Iſle of France; but, unleſs that can be 


proved to have been on board in the outward voyage, 


in a producible form, it might as well have been a 


thouſand leagues off; ; and if it was not, there i is no- 


thing to ſhew even a contingent intention of going to 
the Iſle of France; and therefore, the deſtination 
muſt be deemed diſſimulated. That the certificate 


was on board in a producible form, can, I'think, 
hardly be maintained; for the maſter was wholly un- 


and ſpeaks. entirely of a deſtitia.. 


acquainted with it, 


tion to Tranguebar, without any: reference to the Iſle 


of France. That it was not produced, appears: alſo. 


from two inſtances, in which this ſhip was met by 


Engliſh cruizers and examined; and it is hardly: 


credible, that if ſuch a paper had appeared, a cruizer- 
would ſo far have forgotten his own, intereſt, as well 


as his duty, as not to have brought the veſſel in for 
adjudication. I am therefore forced to conclude, that 
this paper could not be on board in any form that 


- 4 
5 ” 


— —— 
be —__ —— * 


0 The — e conſiſled of a large variety of aſſorted £ 
articles, amongſt theſe—9 cables and 26 ſmall ones, 6 kedge an- 
hors, 704 bars of iron, 163 bundles of *hoog, round and ſquare 
won, 6 caſks of ſhip * 200 caſks of Pilgh. . | b F 


made 


350 
| Phe. 


Asli AND 
BzTTvy. 


an y emergency ariſing out of the circumſtances of the 


the Court, does not induce it to hear theſe excuſes 
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made it producible as a ſhi p' paper, during the 
* 

This brings me to the ſecond point, whether the 
veſſel was driven to unload in the Ifle of France, by 


ek? It is ſaid, that the parties had a right to clear 


out. for Tranquebar, reſerving to' hemſelies” a liberty 
of touching, in this manner, at an enemy's port, for 


the purpoſe of refreſhment : But 7 fay, that if there 
is ſuch a reſervation, it ought to be expreſſed in the 
ſhip's papers; it can leaſt of all be admitted in a caſe 
where every thing points to a neutral port ; where 


the conſignee is regularly deſeribed; and where everx 
atteſtation, and oath in the caſe, points to a neutral 


port gnly. As to any plea of neceſſity that can be ſet 
up to juſtify ſuch a deviation, there muſt be two ne- 
ceſſities ſhewn, one creating an obligation to go into 
that port, and the other, an obligation to / in that 
port; for this laſt is the criminal act, conſtituting the 
fraudulent departure from the intentions which ate 
held out in every paper in the caſe. It is ſaid, that 
this deviation was occaſioned by a want of water, and 
the leaky condition of the ſhip: the experience of 


with any great reſpect; eſpecially when there is no 
intimation in the papers of any ſuch deviation. It 
does not appear at what time the failure of water was 
perceived, whether before the ſhip reached Britiſh 
ports or not; or whether due diligence was ufed-to 
ſupply. it ; therefore, of this I cannot judge. But 
of damage done to the ſhip, I ſee very little; and 
that, not till ſhe approached very near the Iſle of 

8 France; 
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— that there was any leakage, I do not find in 
any part of the journal; and in reſpe& to one pal. 
ſage, in a paper relied on, I am convinced by look- — 
ing to the original, that it refers only to the ſea break · 
ing in at one of the port holes; and that no damage 
had been ſuſtained in the body of the ſhip. It is ſtill 
farther proved, by the nature of the very flight re- 
pairs which the ſhip underwent at the Ifle of France ; 
but giving them the full benefit of this pretence, 
does it follow that the ſhip could not have proceeded 
0 Ti ranquebar ?—On this point, I have the beſt wit- 
neſs in the world, the carpenter, who fays, © ſhe 
might have gone on; that the repairs might eaſily 
have been made, and water ſupplied, and four or five 
Laſcars eaſily procured, in the place of ſome of the 
failors who were ill ;** (whofe illneſs is repreſented as 
a general ſickneſs of the crew, affording another 
pretence for this deviation). Then, as to neceſ- 
fity of felling the cargo at the Iſle of Prance, I do not 
ſee that it is even pretended; it is only ſaid, that the 
opportunity of a better market prefented itſelf. Now, 
on this part of the caſe, it may not be unneceſſary to 
look to the authority under which the fale took place; 
becauſe, if it was done by the maſter, without any 
authority from the owners, it might be too hard to 
preſs the fraudulent conduct of the maſter, in reſpect 
to the cargo, to their difadvantage. What ſays the 
maſter ? He ſpeaks indeed to this effect, and does not 
pretend to have had any dominion over the goods, but 
admits himſelf to be a mere carrier maſter; and to have 
taken on himſelf to difpoſe of theſe goods, without 
the privityor direction of the owner. But is this true ? 
It is admitted, becauſe it cannot be denied that there 
had been an actual authority over this veſſel pre- 
viouſly 
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viouſly lodged in Mr. Saulnier, who. appears to > have 
been the great manager of frauds at this place, in the 
ſame character in which Mr. Wilkins Andre has ap: 

peared at Surinam, The authority of Mr, Saulnier 


is ſigned before the maſter leaves Europe 3 yet he fe- 


preſents himſelf to be entirely ignorant of it; ſo that 
on the claimant's own ſhewing, the caſe ſtands thus— 
That if by any accident the ſhip ſhould come into the 
Illand of Frante, there was an authority given toſell 
the cargo, and take in another for Europe; yet the 
maſter received no intimation of theſe orders; and 
when at laſt he actually proceeds to ſell the cargo, he 
does it on a mere ſpeeulation of his own, without 


any authority from Europe. 


Looking no farther, it is impoſlible not. to eome to 
a concluſion on this part of the caſe, that it was a 


_ - fraudulent tranſaction; for taking i it at the weakeſt, 


there was a poſſible contingent ſale at the Iſle of 
France provided for, without any appearance of ſuch 
a purpoſe in any of the papers ; but is not the Court 


bound by all fair rules of evidence to go farther, and 


to aſk, whether the intention was not entirely con- 
fined to the Ile of France, without any view to Tran- 


Jus bar, except for the purpoſe of covering the real 


nature of the tranſaction? It has a right to infer this, 
and to preſume every thing againſt a caſe, in which 
ſo evident a ſuppreſſion of a material truth has already 
appeared; and this ſuſpicion is {till farther confirmed 
by the other circumſtances of the caſe. In the firſt 


8 place, we find that the authority was ſigned at Han- 


burgh, before the ſailing of this veſſel ; yet the maſter 
is left in entire ignorance, to be ſurprized with the 


firſt view of theſe inſtructions, on his arrival in x 
3 in 0 


1 % ” 4 
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Ille of France : Is it nothing, that it is a ſhipment be 
from Bourdeaux, oſtenſibly to Tranquebar ? Is the „ 
communication between thoſe ports ſo open, and ſo 2 
much in the ordinary courſe of trade, as to afford no 1 
ground for ſuggeſting, that it was from the beginning, 
a falſe and colourable deſtination ? and for ſuppoſing 
that the veſſel would not reach Tranquebar, without firſt 
finding her way into a French ſettlement ? more eſ- 
pecially, after it has appeared, that this fact did 
actually take place. Again, there is a letter from 
Mr. Saulnier, to the ſhipper of the outward cargo at 
Bourdeaux ; ſhewing, that they were in the habir of 

ſending backward and forward to each other. Is it 
not natural to expect, that the maſter would have 
written to his employer, informing him of the neceſſity 
that he was under, to deviate into a French port, con- 
trary to his deſtination ; and to fall his cargo there ? 
He is directed © to write on his arrival at Tranguebar, 
that half of the freight might be paid. ”—Would he 
not feel the ſame neceſſity for writing, from the Iſle 
of France? Yet, if I underſtand the maſter right, he 
ſays, on the 23d interrogatory, that he has not writ- 
ten any letter to his employers. —Who is the maſter ? 
He appears evidently by the letters, to be a perſon 
well known at Bourdeaux, and to have been em- 
ployed in the Bourdeaux trade, to the Iſle of France 
and other French ſettlements. What has been the 
conduct of the maſter ? It is ſaid, and truly ſaid, that 
in various parts of his evidence, he is a groſs falſi- 
fier, ſo, as effeQually to diſcredit his own teſtimony. 
But will this ſtop here? I apprehend not; it goes 
much farther, and extends to the character of his ems 
ployer ; for where a maſter prevaricates ſo groſsly as 

YOL, 11, 4a this 
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this man does, I cannot ſuppoſe that he would be z 
voluntary falfifier ; or, that without an intereſt, or 


- , without e or ſubornation, he would lead 


timſelf into ſuch a labyrinth of fraud. lc cannot help 
thinking that the conduct of this maſter has been 
ſuch, as will reaſonably affect the credit and the pro- 
perty of his employers. The very celerity with 
which the ſale is conducted, is, in my apprehenſion, 
a ſtrong circumſtance to ſhew, that he went out privy 
to the intention of diſpoſing of his cargo at the Ille 
France. The very next morning after his arrival, be 


comes to the reſolution of ſelling his cargo Was i it 


not natural that he ſhould at leaſt have taken time to 
reflect whether it was poſſible to go to Tranquebar? 
would he, at the very inſtant almoſt, a few hours 
after his arrival, have come to the refolution to fell 
there; in violation of his own engagement, and of the 
inſtruction of his owner, unleſs he had ſet out with 


f ſome ſecret order to that effect. The letter of au- 


thority is not produced; but it is ſaid, the parties 
are ready. to produce it ; and I have no doubt of it : 
The very celerity with which the buſineſs was tranſ- 
acted, leaves me no reaſon to ſuppoſe, that the per- 
ſons who were concerned in it, would leave that 
maſter- ſtroke of fraud unexecuted ; and it is very 
probable, that they might ſuppoſe, it would come 
with more credit, if called for in this manner, than 
if it had appeared originally among the. ſhip's papers. 
The letter of Mr. Henrictſen, gives us reafon to con- 
clude, that the ſame bye conveyance which carried 


. tae inſtructions to Saulnier, would carry directions to 


him, reſpecting the beſt manner of ſupporting the 
whole 
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whole of theſe fabricated proceedings, i in ae! it ſhould 
be wanted. ſ 
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Taking all the parts of the tranſaQion together; I - — 


have a well grounded conviction that the Iſle of 
France was the original deſtination; and that there 


was a fraudulent ſuppreſſion of that circumſtance : 


Then who were the parties to this fraud? The 


owners of the ſhip, and of the cargo. The inſtruc- 


tion to Saulnier, muſt have come from the owners of 


the cargo; and it is impoſſible, that the owner of the 
ſhip ſhould not have been apprized of ſo material a 
deviation from the terms of the charter-party; be- 
ſides, the maſter is the agent of the owner of the 


ſhip, ſo as to bind him; and it is hardly credible, 


that he could have undertaken ſo material a variation 


without a full aſſurance that he would be ſupported in 


it —As to ſaying, that this part of the voyage was a 
_ paſt tranſaction, I muſt deny that; for it is an entire 
contract, of which, one part is, that the returned 
cargo ſhould be taken in at Tranquebar. It is not a 
detached voyage, commencing without any connec- 
tion with the outward cargo; but it is one entire 
tranſaction, of which the former part links in with 
that which is to follow: —a tranſaction, which is 
falſe in two of its terms; falſe in the original deſtina- 
tion, and falſe in the repreſentation that the returned 
cargo was to be taken in at Tranquebar, If this is 
the caſe, the legal concluſion will be at no great 


diſtance z becauſe, if the proof of property in this 


caſe is not ſufficient, the parties have forfeited the 
right of ſupplying farther evidence; and they mult 
ſtand or fall by the original evidence of the caſe. 


With reſpect to the ſhip, ſhe appears firſt in a 
aa 2 French 
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- a; French pott, for I cannot take the mere recital of 2 
rr purchaſe, as any proof; the paſs i is not on the oath 


„ —_—— 


3 of the owner, but on the maſter, who knows no- 
1800. thing of the transfer; and when I look at the con- 
tract of ſale, it appears very unnatural that ſome part of 
the money ſhould be paid before hand, whilſt the ſhip 
was in itinere ; and under a condition, that the money 
ſhould be returned with an intereſt of four per cent. 
if the veſſel did not arrive. Certainly, this is not a 
very common mode of transfer; and I think I can 
ſee a reaſon why the payment is put forward in this 
way ;. becauſe if no money had, been paid, it might 
be thought, that this Court would not conſider it 
as an executed ſale. —That a merchant ſhould actually 
advance money on ſuch terms, when ſo much better 
intereſt might be made, is not very natural; it is cer- 
tainly not the habit of that body of gentlemen to do 
ſo; and this objection is ſtill farther confirmed by the 
terms of the atteſtation :—** as long as the veſſel ſhall 
continue in our employment.” It is an atteſtation merely 
preſent, and every thing points to a ſuſpicion, that 
there was merely a temporary ſhifting of intereſts, 
and a handing over, in this aſſerted transfer; and it 
it was before, a Daniſh ſhip, one need not look far to 
find a reaſon for this; becauſe, if a cargo was to be 
carried to the Iſle of France, of the nature of con. 
traband, it might be a very hazardous adventure for 
a Dane to undertake, as expreſsly prohibited by his 
own treaty.—This ſuppoſition is ſtill farther aided by 
the inſtructions given by the owners to the maſter ; 
for without any probation, (and with ſo little ac- 
quaintance between them, that the maſter. does not 


know the form and ityle of his employer's houſe of 
9 trade, 
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trade (a), they bind themſelves down © to employ him 
as long as the veſſel ſhall continue in their poſſeſſion.“ 
That they ſhould bind themſelves in this manner to a 
mere ſtranger, is not very probable ;—whether it is 
in a French or Daniſh intereſt, it is not neceſſary for 
me to enquire; it is ſufficient that the property is not 


proved to my ſatisfaction, to belong to the perſon : 


claiming it 1a theſe proceedings. 

In reſpect to the cargo :--How is that proved to be 
the property of Mr. Kaſter? It is aflerted in the do. 
cuments, and in the ſame inſtruments that deſcribe the 


outward voyage as being to Tranquebar; can the Court 


admit as complete evidence of the property,thoſe docu- 


ments, which it is bound to conſider in regard to the 
deſtination, as totally falſe? The deſtination is de- 
ſcribed to Tranquebar : Is not that a fraud? Or is it to 
be allowed to a party to ſay; It is true, I have been 
found in an untruth in this part, but in all other 
parts, give me the benefit of a fair claim.” The in- 
ference is not, that all the other documents muſt be 
neceſſarily falſe ; but it renders the truth of them 
queſtionable, certainly, in the extreme; again, in 
reſpect to the inſtructions to the maſter, do they not 
throw diſcredit on the claim for the cargo? Suppoſe 
the contract of the charter- party to have been exe- 
cuted for the outward and homeward voyage; would 
it not be natural to expreſs it in the inſtructions to 
the maſter ?—Is it to be ſaid, that the maſter had an 


— — N ä 
_* 


(a) The maſter deſcribed himſelf in fourth interrogatory, as 


being appointed to the command by Jean Bauerman and Son, 
whereas the houſe of trade is Hillary Bauerman, and Son. 
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opportunity of verbal inſtructions, and, therefore, that 

he was at liberty to depart. from the terms of his 
written inſtructions ? As far as I underſtand the in- 
ſtructions, they ſeem to me to refer to another tranſ. 
action. The maſter arrives at Bourdeaus in January. 
The lying days, and the ſtate by which he de. 
ſcribes his arrival at Bourdeaux, do not agree. The 
inſtructions direct him to take a cargo on freight, on 
the part of a neutral merchant.—Would it. not 
have been natural to have repeated the terms of 
the charter-party, and to have told bim that he 


- was to look to that, by which the hull of the 


ſhip was bound to Mr. Xafter ? Inſtead of that, his 
inſtructions are, © to go to Bourdeaus, and there 


take a freight on the part of neutral owners.” 80 
much for the evidence of the papers. But ſuppoſing 
them to be liable to no objeQion, in what manner are 
they verified ? The maſter does not know the name of 
the lader; then in what way can I give him credit 


for what he ſays, that the property belongs to a per- 


ſon at Hamburgh? The numerous prevarications in 
which he is detected, deprive him of any right to be 


believed; and they will not only affect his perſonal 
credit, but they muſt fall alſo, in ſome degree, on 


thoſe by whom he was employed in this tranſaction. 
With reſpect to the real foundation of this buſineſs, 


it is not perhaps very eaſy for me to develope 1 it ; if it 


is really a Daniſh ſhip, my own opinion is, that it has 
been handed over for the purpoſe of carrying out con- 
traband articles to the French fettlement ; and as to 


the cargo, when I ſee the outward cargo carrhid toa - 


French ſettlement, and there delivered to Saulnier, who: 


is the _ agent of frauds there, and with much 
con- 


' 
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contrivance; connecting all the circumſtances” of 
French agency, throughout the whole tranſaction, 


cannot think that it is wholly unconnected with French — 


intereſts : In what degree they are mixt in it I cannot 
ſay; but it is my comfort to think, that it is not ne- 
ceſſary for me to determine that point; for if Mr. 
Kaſter has any property in this cargo, if he has mixed 
his intereſt in any proportion with the intereſt of the 


enemy, and reſorts to modes of prevarication, to con- 


ceal and protect the enemy's intereſt, ſuch a condu@ 
will affect his own ſhare.—If neutrals will not bring 
their claims fairly and ingenuouſly before the Court, 
but reſort to ſuch attifices to cover and protect the 
property of the enemy, it is a rule of the law of na- 
tions, that they ſhall be concluded by the proof they 
bring. I ſhall therefore, not decide this cafe in the 


affirmative ground, that this ſhip and cargo are proved 
to belong to the enemy ; but on the ground, that the / 


property in them, is not proved to belong to the per- 
ſons claiming them before this Court; and, that if it 
is their property, they have eloathed it with ſuch 
circumſtances, as juſtly exclude them from the op- 
portunity of giving farther proof. I wilh neutrals to 
underſtand, that if they mean to avail themſelves of 
the rights of neutrals, they muſt conduct themſelves 
as ſuch, It will then be the duty of this Court, and 
the ambition. of it, to exert its utmoſt vigilance to 
give them the benefit of their neutrality. But on 
the other ſide, if they diſcredit their caſes by a cloath. 
ing of prevarication and falſehood, who is to blame for 
the i inconreniency that may enſue? The rule of this 
Court is, and framed with as much moderation ſurely 
as the ſubje& will admit, that if their proofs, diſnonored 
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by ſuch impure mixture, are nevertheleſs ſufficient to 
eſtabliſh the truth of their claim, it is well; but if 


—— they fall ſhort of this, (and it can hardly happen 
Feb. 5th, 


1800 


otherwiſe), they ſhall not be indulged with the means | 


of ſupplying proots from ſources which have appeared 
to be corrupt. 


Ship and cargo condemned, 4 


Laurence Submitted it t6 the conſideration of the 
Court, whether it would not be proper to make ſome. 


alteration in the ordinary form of the ſentence. That 


in this inſtance, it would expreſs the direct contrary 
to what the Court intended to deliver as the grounds 
of the decree. 


- 


Court—It is not in my power to alter the form; ; it 
has been under the conſideration of the Superior 


Court, and they have declined to do it. 


— 


Laurence — l was not aware that it had been under 


the conſideration of the Superior Court. The in-. 
convenience ariſing from the uſual form is, that 


although we underſtand the terms as ſo general and 


comprehenſive, as to extend alſo to other grounds of 


deciſion, than thoſe ſpecifically mentioned; other 
Courts, which have frequently occaſion to interpret 
theſe ſentences in caſe of inſurance, &c., bind down 
the cauſe of condemnation to the terms of the 


ſentence. 


Court—I ſhall be very villing to give any relief in 
| my power, | 


The 
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The Regiſtrar ſaid, That there had been certificates — 
given, in one inſtance by himſelf, with which another 2 


Court was ſatisfied, 1 
"oe 
— — 
THE POLLY, Lasxy Maſter Feb. th 


HIS was a caſe of an American ſhip, taken on a Colonia pe- 
voyage from Marble Head to Bilboa, 16th Octo- ine o te eee | 

ber 1799, with a cargo of fiſh, ſugar, and co- to 4nerice, and 
coa : the ſhip had been reſtored. —With reſpe& to —_ n= ng 
the cargo, it was ſaid on the part of the captor, that © ——— 
it was a caſe of farther proof; that it appeared from gensdnggõ 
the depoſition of the mate, that the ſugar and cocoa Refiitution. 
had been brought from the Havannab to America, 
and from thence ſent on for Spain; from which a ſuſ- 
picion muſt neceſſarily ariſe, of Spaniſh intereſt ; that, 
if it was. even neutral property, a queſtion of law 
would ariſe, whether ſuch a trade was not to be con- 
ſidered as a direct trade between the colony of the 
enemy and the mother country. Ir was farther ſaid, 
that the mate had depoſed, that the maſter had con- 
feſſed to him, that he had deſtroyed ſome papers, 


which of itſelf would ſubject the claimant to the ne- 


ceſſity of making farther proof. 


On the part of the claimant, it was faid, That the 
principal part of the lading conſiſted of falt fiſh, for 
the Spaniſh market; which made it extremely de- 
ſirable that it ſhould be ſet at liberty, in order to pro. 
ſecute the voyage before the beginning of Lent. That 
it was not in the power of the claimant to take the 

| cargo 


\ 


| 
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„e, cargo on ball, by ſubmitting o fatther proof, as the 
... — correſpondents of the owner in this country had re. 
5 5th, fuſed to take the cargo on bail. It was therefore 
pPreſſed that the caſe might be heard on the original 
evidence; which was ſaid to be very full and ſatiſ. 
factory, and ſufficient is gbiatn Ene diste reſtitution, 
In reſpe& to the tranſhipment, it was ſaid td have 
been of but a ſmall quantity of cocoa z that the ſugar 
was part of a whole cargo, which this veſſel had brought 
. on a former voyage from Havannah to Marblebead; 
that as to the ſuppreſſion of papers which the mate 
ſpoke of, it was doubtful what was the nature of the 
papers; and that it was the act of a man who was 
inſane, and had ſince deſtroyed himſelf. 


Court—As there has been a ſpoliation of papers, 
and as the account given of that act is but conjec- 
tural, it muſt be a caſe of farther proof. It might 
be an act of inſanity in the maſter only, but that 
muſt be made out in proof. It is impoſſible for the 
Court to relax the rule, that where there has been a 
ſuppreſſion of papers, there muſt be farther proof. 


29th April 1800 this cauſe came before the "Gore : 
again on farther proof. | 


For the Captors, the King's A Since and Arnold 
When this cauſe firſt came on, it was contended 
that farther proof could not poſſibly be demanded ; 
but now it appears that the parties themſelves were 
aware of the difficulties of their caſe, and had ac- 
tually ſent for farther proof from America, betore 
the Court ordered it; the tranſaction which now 


diſcovers itlelf in the farther proof, gives riſe to a 
queſtion 
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queſtion on the. property, and a queſtion on the le- 


gality of the trade. It appears that the aſſerted 


purchaſe at the Havannah was made partly by bills, 


drawn on the Havannah by Gardoqui, of Bilboa, and 
partly by bills drawn at the Havannab by the pur- 

chaſer on this houſe in Spain; that part of the 
cargo, the ſugar, being the produce of the Havannah, 
was carried by this very ſhip in Fune 1799, to Ame- 
rica, and there, after ſome repairs done to the ſhip, 
re-ſhipped for Spain in Auguſt; and the cocoa alſo was 
originally brought from a Spaniſh ſettlement of La- 


guira, and tranſhipped from another ſchooner lying 
at Marblebead in America, under an original deſti- 


nation to Europe. Suppoſing this to be a trade be- 
tween the colonies and the mother country, this 
mode of communication is natural and intelligible ; 


but if it is conſidered as the foundation of the ac- 


quiſition of this property by perfons in America, it 


is quite otherwiſe, and is utterly improbable. It is 


ſaid, that the owners had received theſe bills in pay- 


ment for cargoes ſold in Spain, but it is ſtill not 


credible that they ſhould take bills of this nature, 


drawn on perſons, in a colony, not generally open 
to foreign trade. The ſequel is of a ſimilar com- 


plexion; the inſtructions of the maſter on this voy- 
age are, © to go to Bilboa, and if you meet with no 


one who will do your buſineſs better, to apply to 
 Cardoqui and Co.“ from which it is evident that 
they were deeply involved in the whole tranſaction. 


There is alſo the account current which Mr. Gardo- 


gui ſent to Hooper in America, in which he debits 
Hooper for two bills on the Havannab, at 5 per Cent. 
on the ſaid bills, and with his Gardroqui's remittances 

in 
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in four bills, en the Havannah, and 5 per Cent. on 


them, with acceptance of bills drawn on him at the 
Havannah. Yet afterwards he credits Mr. Hooper 
with 12 per Cent. on the two bills (on the Havan- 
nah) probably for neutralizing this cargo. He 
credits Hooper alſo for the former cargo by Captain 
Laſtey, ſo that the whole of this adventure would 
appear to be at the riſk of Gardogui and Co. It is ſaid 
in an affidavit of 19th March from Mr. Aſ Hooper, 
who is a gentleman ſpeaking from a diſtant remem- 
brance of the tranſaction only, and is not himſelf 


connected with the buſineſs, © that he was informed 


at the time this tranſaction took place, that the duties 


were paid and the goods landed,“ but there is no 


trace of that in proof, nor in the affidavit of Mr. R. 
Hooper, the claimant, and his ſons, nor does it appear 
that the goods were entered for the American market ; 


they came from a Spaniſh colony, and were landed 
whilſt the ſhip underwent repair, that ſhe might pro- 


| ſecute her farther voyage acroſs the Atlantic to the 


mother country of the colony. Taking theſe cir- 


cumſtances all together, this defect of proof, the ſup- 
preſſion of papers, and the extraordinary nature of the 
bills of exchange; there is every reaſon to believe 


that this cargo is not the Bona ſide property of the 
claimants in America. But ſuppoſing it to be their 
property, it would ſtill fall under the ſame principle 
that has been applied to the trade between the co- 
lonies and the mother country; it would be the moſt 
nugatory thing in the world to ſay that that trade, 
which is not allowed to be carried on direct, ſhould 
become legalized or allowable by a mere tranſhip- 


ment in America. In the caſes of the Mary, Star, 


which 
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which was a trade of a ſimilar nature between Suri- 
nam and Holland, the * and a were both con- 
demned. 


[ Court—Is it contended tha at an American might 
not purchaſe articles of this nature and import them, 
bona fide, to America on his own account, and aſter- 
wards export them?] 


It was anſwered- No, that was not contended; but 
that the truth and reality of the importation for his own 
account was the point in queſtion; that all the cir- 
cumſtances in the caſe pointed to a near connection 
with Spaniſh intereſts ; and that no proof was brought 
of the payment of the duties in America, nor that 
the tranſaction was in any way conducted like a bong 
fide importation for the American market. 


[Court—It ſeems to me, that this is the material 


point, and that it is left ſo bare, that it is almoſt uſeleſs 


to examine the other facts till that is eſtabliſhed ; and 


that it would be better to reſerve the whole caſe till 
farther information is produced on that ſubject.] 


For the Claimants, Laurence—The Court will per- 
haps not think it neceſſary to make that a prelimi- 


nary queſtion in the preſent caſe, if it conſiders the 


nature of this cargo, and the circumſtances attending 
it. The principal part of the cargo is fiſh, to the 
amount of 1800 quintals; on which no queſtion re- 
ſpecting the legality of the trade is raiſed ; of the re- 
maining part, conſiſting of ſugar and cocoa, the ſu- 
gar is but a ſmall -parcel, taken for the purpoſe of 


making up the lading ; and the cocoa is poſitively 
certified 


rica, and to have been entered at his office 17th Aug. 
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certified under the hand of the collector of the euſ. 


toms at Marblehead, to have been imported into Ame. 


1799. The ſame certificate alſo ſtates the ſugars to 
have been entered at his office in June 1799; and it is 
ſworn by Mr. 4/a Hoeper, © that he ſaw ſeveral parcels 
of them in the warehouſe of the claimant, Mr. R. Hoo. 
per, and that he underſtood they had all paidthe duties,” 
If the owners have not given full and entire informa. 
tion on that fact, it is hoped, the Court will not think 


it unreaſonable that lighter evidence may he admitted 
in reſpect to theſe articles, making ſo ſmall a part of 


the cargo, than if the whole, or the principal part of 


the cargo had been expoſed to the ſame objeckion— | 


as to the property, one circumſtance alone is almoſt 


ſufficient, viz. that the ſhip was furniſhed with a 
letter of marque againſt France; it is not probable - 
that the Spaniſh owner would have choſen ſuch a 


vehicle for the conveyance of his property, ſince that 
circumſtance alone would have made the whole liable 


to condemnation by the law of France. 


JuDoMENT. 

Sir V. Scott—This is the caſe afs an American veſlel, 
taken on a voyage from Marblehead to Spain, with a 
cargo of a mixt nature, conſiſting of fiſh, ſugar, and 
cocoa. The ſhip has been reſtored, therefore the only 
queſtion that I have to conſider is reſpecting the pro- 
perty of the cargo, and the legality of the voyage. On 
the former hearing, it appeared to be a caſe of farther 


proof, as the cargo was the produce of a Spaniſh colony, 
taken on a voyage to Old Spain; and as the maſter 


had withdrawn ſome of the papers, and had indeed 
5 deſtroyed 
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_ deſtroyed himſelf before his depoſition was taken; 


it would therefore be a little extravagant to contend _* 
that ſuch a caſe was not a caſe of farther proof, I 


do nat however, impute it to the parties, as any dif- 
fidence in their own caſe, that they had ſent for far- 
ther proof before the cauſe came on. They might 
n that ſome difficulties would ariſe, and it was 
but a meaſure of prudence to be prepared with far- 
ther proof, I am therefore not diſpoſed to draw any 


inference diſadvantageous to the claim from that 


circumſtance : I am now to judge of the ſufficiency of 


the proof brought in, and of the force of the different 


objections that have been made againſt it. 
In reſpect to the fiſh, I do not think that there 


is any thing that affects that part of the caſe; it 


is a commerce, in which Americans deal largely for 
the ſupply of the Southern countries of Europe. The 
whole ſuſpicion-and queſtion reſts on the other 
parts of the cargo, the ſugar and the cocoa : Now, 
in the firſt place, it appears, from Mr. Hooper's at- 
teſtations, and alſo from thoſe of his two ſons, and of 
another gentleman of the ſame name, Mr. a Hooper, 

that this ſhip had made a voyage to Bilboa before, 
and had taken payment of her Cargo in bills on the 
Havannah. It is objected that this is an extraordi- 

nary mode of payment; and ſo it would be, for a 
perſon, not being in any courſe of connection with 
the Havannab; becauſe they would be to be diſpoſed 
of by a diſcount, or other diſadvantageous means, 
But it appears from Mr. Hooper's atteſtation, that he 
had been in the habit of carrying on a commerce 
with Old Spain, and alſo with the Havannah ; there. 


tore | it might not be attended with any inconvenience 
te 
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to him; other parts of the cargo were paid for, it {4 
faid, by bills drawn on Mr. Gardoqui from the Ha- 
vannah, a mode of payment not very natural: but 
ſill, if Mr. H Hooper was much in correſpondence with 
-this houſe, (as it appears he was, from the accounts 
current and the correſpondence between them, in 
reſpe& to other cargoes), I do not ſee that it might be 
more than ſuch a mutual accommodation, as might take 
place in a fair tranſaction of this ſort. Taking him, 
therefore, to have been a perſon connected with Mr. 
Gardoqui, there is nothing ſo alarming in this mode 
of payment, as if the claimant had been a perſon not 
engaged in ſuch habits of trade before; and on the 
ſuppoſition, that Mr. Gardoqui was his correſpondent, 
it is no extravagant thing at all, that he ſhould be 
made his conſignee in Europe. This circumſtance 
has been preſſed againſt the truth of the claim ; but 
on the conſiderations which I have ſtated, I do not - 
think it weighs materially to its diſadvantagg; and, 
conſidering it as connected with the former evidence, 
and the atteſtations of the. claimant, I think there is 
po reaſon to doubt that the cargo is the property of 

Mr. Hooper. 
Then there remains only the queſtion of law, 
which has been raiſed, whether this is not ſuch a trade 
as will fall under the principle that has been applied 
to the interpoſition of neutrals in the colonial trade 
of the enemy ? on which it is ſaid, that if an American 
is not allowed to carry on this trade directly, neither 
can he be allowed to do it circuitouſly. An American 
has undoubtedly, a right to import the produce of 
the Spaniſh colonies for his own uſe; and after it is 


imported bond fide into his own country, he would 
be 
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be at liberty to carry them on to the _—— com- 
merce of Europe ;. very different would ſuch a caſe be 
from the Dutch caſes, in which there was an original 
contract from the beginning, and under a ſpecial 
Dutch licence, to go from Holland to Surinam, and to 
return again to Holland with a cargo of colonial pro- 
duce. It 1s not my buſineſs to ſay what is univerſally 
the teſt of a bond fide importation : It is argued, that 
it would not be ſufficient, that the duties ſhould be 
paid, and that the cargo ſhould be landed. If theſe 
criteria are not to be reſorted to, I ſhould be at a loſs 
to know what ſhould be the teſt ; and I am ſtrongly 

| diſpoſed to hold; that it would be ſufficient, that ws 
goods ſhould be landed and the duties paid. 

If it appears to have been landed and kk 
for a conſiderable time, it does I think, raiſe a forcible 
preſumption on that fide ; and it throws it on the 
other party to ſhew, how this could be merely in- 
ſidious and colourable. There is, I think, reaſon to be. 
lieve that the ſugar was @ part and parcel of a cargo, 
fad to have been brought from a Spaniſh colony in this 
veſſel; and if ſo, the very diſtribution of the re- 
mainder, | is ſome proof that they were not bought 
with an intention only of ſending them on. But I 

have beſides, poſitive proof in the affidavit of Mr, 
Aſa OO who ſwears (a), that the duties had been 


paid 


— 


We W 


(a) Affidavit of Aſa Hooper of Marblehead, maſter of the ſhip Hope, 
belonging to Beton, and now lying at Cowes, ſtates, © that he had 
been acquainted with Mr. R. Hooper ever fince he was a child; that 
he knows the brig Polly, and was at MarbJchead when ſhe failed for 
Gilbea; and that he was informed by Captain 2 and various 

YOL, 11. 0 B b other 
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; paid for them.” Then the only difficulty remains a3 

do the cocoa; and it is faid by one of the Witneſſes, 

Feb. 5th, and by one only; that it was tranſhipped from another 

1500 veffel,-and that it had been brought i into America only 

ten days before; but although there is ſomething of 
a difficulty ariſing on this ſmall” part of the cargo, 

yet upon the whole, I cannot think i it weighty enough 
to induce me to ſend the cafe acroſs the Atlantic for 
ſtill farther proof, as to the facts of this recent import. 
ation and tranſhipment, or of its havin been tran. 
ferred to the preſent proprietors, or of i 1 having been 
exported without a previous payment of i import duties. 
If it had compoſed a larger part of the cargo! might 
have deemed it reaſonable to have had ſomewhat more 
of ſatisfaction on ſome of theſe points, which do not 
appear with ſufficient certainty to found any legal 
concluſion againſt it. It appears bythe colleQor's 
certificate, that it had been entered (a) and imported ; 
and I think that theſe words are ſufficient to n 
the fair demands of the Court. . 


id 4 
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other . that the ſugar, nn part of the cargo, was A 
part af a much larger quantity, the whole of which had been 
imported, landed, and the duties paid at Marblehead by the faid 
K. N in the general courſe of trade, ä 


(=) Tbe certificate of the collector fated, That in "Jon 
tho Polly entered at his office, with a cargo df 590 boxes of 
ſugars, the property of American citizens ;—that 17th  Auguſ, 
the ſchooner William entered with 67 hogſheads, &c. of cocoa, and 
certified the clearing out of the Polly, 8c. for Bilboa, with a cargo 

df 249 boxes of brown ſugars, imported in the ſaid brig from 
the Havannah, on the 25th June; and of 30 hogſheads, &c. of 
cocoa, imported in the ſchooner William, from Laguira, with 
1800 quintals of fiſh. 'Be it known, &c. that this cargo of ſugary, 
cocoa, and fiſh, cleared out from this port for Bilboa, 27th us, 
x 1799, iS mw Pray WY citizens of NR oe. 
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The King's ate prayed— That the captors might | 
be allowed their * +. 


Laurence Objected that "e captors had.materially 
deteriorated the cargo, by perſiſting to unliver the 
cargo, although they were told that it was unneceſ- 
ſary, and that the farther proof was arrived; that 
the cargo belonged to the ſame owner as the ſhip, and 
that it might ſtay on board the ſhip as a warehouſe; 
that the commiſſion of urilivery was a matter of form, i 
on ordering of farther proof, but not neceſſary to be 
carried into execution in ſuch a caſe as this; that the 
claimants, inſtead of being made ſubject to the ex- 
pences, ought to be indemnified for the deterioration, 
which the cargo had 1 


Cour. Did you . to the commiſſion ?] 


Anſwered —That it paſſed i in the uſual courſe be- 
fore a Surrogate, 


The King's 3 replied That if it had been 
omitted, the captors would have been liable to demur. 
rage; that the captors had been guilty of na mil- 
conduct; that the commiſſion paſſed in the ordi- 
nary form without oppoſition; and that ſo ſoon as 
the objection was made on the part of the claimants, 
the captors deſiſted from the unlivery; ; that it was 
ſo far from being abſolutely unneceſſary in the preſent 
caſe, that two. lighters of rotten fiſh had been taken 


out, which had ſpoiled on board, 


B b 2 Court 
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ne Court—l ee nothing to affect the captors with 
drr. milſconduct; when the ſhip was brought in the clai. 


fad. au, mant refuſed to accept the reſtitution of the ſhip 

. without the cargo, contending, that it was not a caſe 
of farther proof. The Court determined that it was; 
and it | ay not appear that any communication was 
made, after the order for the captors to reſtrain. . 
them from proceeding to unlivery. The commiſſion 
of unlivery paſſed as of courſe, and they proceeded in 
the execution of it till intimation was given on the 

part of the claimant, and on the firſt intimation the 

captors ſtopped their hand. I can impute no blame 
to the captors; and [ ſhall give them what I was dif. 
poſed to give them before the objection was taken, 
the expences of farther proof. 


Fs, LA ROSINE,—ortheKing againſt——Boxes of In. 


1820, 


Tin plates for FF HIS was a caſe of ſeveral boxes of tin plates, fd 
a bow i: * to be ſuch as are uſed for canniſtering ſhot, 
5-ihnnce. ſeized by order of the officers of the Fife dragoons, at 


rurer at Dover, Dover, on information that they had been put on a 


„ condemned as 


Droit of Admi- French cartel ſhip, by a brazier of that place. The 

raity; ſhip had been detained, but was immediately releaſed 
by an order from the Duke of Portland. On appli» - 
cation to condemn theſe tin-plates as Droits of Admi- . 
ralty:— 


Court There muſt be ſome witneſs who can prove 
the putting on board. It js a very ſerious thing to 
| flop 
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ſtop a cartel ſhip, or confiſcate any thing that is on 
board. If they had ſuch articles on board, without 


any intention of landing them, there could be no 


reaſon for ſtopping them. The fact of ſhipping them 


in England is the material circumſtance to be proved. 
The depoſition of the witneſs, who is a ſerjeant of the 
Fife dragoons, ſtates, * that between eleven and 
twelve on the night of the 13th September, he 
ſaw ſundry perſons, the crew of the cartel ſhip, 
carrying boxes , from the brazier's, and putting 
them on board the ſhip, which was lying near the 
quay, with her fails ſet, and ready to fail; that he 
broke open one of the boxes, and finding it contained 
tin in ſheets, he immediately detained the ſhip, and 
placed ſentinels on board, and went and informed 
his officer ; that on returning he found the mayor, and 


that ſomeof theofficersof thecuſtoms had got on board, 


and had taken poſſeſſion of the goods on board, and 
landed them, &c.” This is rather too looſe : He 
does not ſay the goods in queſtion, but the goods on 
board. It might apply to any other goods. But I per- 
ceive there is an affidavit, of the ſame perſon, which is 
more preciſe : It ſtates, * that they ſearched the ſaid 
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Boxes, 2 found they contained each from one to two 


hundred ſheets of tin, &c. ; and that in conſequence 
thereof, the /aid boxes, ſixty - nine in number, were 
immediately taken from on board the ſaid ſhip and 
carried to the cuſtom-houſe.” On this evidence I 


ſhall condemn theſe boxes of tin as Droits of Admi- 
ralty. 


* 
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' ORDERS OF COURT, 
Jawvary 28th, 1801. 


THAT. no warrant of arreſt, either of . or 
ſhips, ſhall iſſue out of the Inſtance Court, without 
an affidavit of debt being previouſly made by the 
| perſon on whoſe behalf uch n. is prayed, or his 


lawful attorney. 85 


"YR MarcH 13th, 1801. 


THAT the caſes of all ſhips detained in the ports, 


in which claims have been given, ſhall be brought 


before the Court on the two laſt ſittings in each 
month, which two laſt fittings ſhall excluſively be 
appropriated to ſuch caſes, if they are numerous 
enough to occupy it entirely. 


Sven detained ſhips, for which claims have been 
given as are not brought by the captors before the 
Court on the ſaid two laſt ſittings in each month in 
which they ſhall have been brought in, ſhall, if they 
are reſtored at any later fittings upon the original 
proof, be entitled to demurrage, to be computed 
from the time at which they ought to have been 
| drought before the Court, in purſuance of the former 

part of this Order. | 


ADDITIONAL NOTE to the War Onſkan, p. 300, 
comprizing a ſummary review of French proceedings 
in matters of prize during the preſent war. 


IN pointing the attention of the Reader to the ſeries of facts, 


which have juſtified the change of practice, rather than of prin- 
ciple, that has taken place in our Court of Admiralty during the 
preſent war, in reſpe& to the allowance of ſalvage on recapture 
of neutral property out of the hands of French cruiſers ; the 
Editor is happy to be able to abſtain from any other obſervations, 
on the proceedings of the cruiſers and the Courts of France, than 
thoſe which are ſupplied by French writers, and thoſe, writers of 
authority on this ſubject. 


After deſcribing the acts of violence and outrage againſt the 
American flag, (which is ſtill farther evidenced by the acts of hoſ- 


tility which have enſued), the author of Le dis huit Brumaire, pub- Vol. r. p. 286. 


liſhed at Paris, 1800, reproaches the proceedings of his country- 
men in theſe terms: © Le pavillon Danois eſſuya mille avanies ; 
mais ce qu'il y ade remarquable c'eſt que, malgre le grand interet, 
que nous avions a mEnager ſa Majeſté Prufienne, ſon pavillon ne fut 
pas plus reſpectẽ, que les autres ; ſi elle eũt voulu chercher un prẽ- 


texte pour rompre avec nous, les corſaires Frangais lui en euſſent 


offert mille, &c.— On ne ſe contenta pas de traiter de la forte des 
puiſſances neutres; Von en agit encore avec plus de rapacitẽ à Egard 
de la Republique Batave, notre allike, notre amie; —notwith- 
ſtanding the ſervices, deſeribed at length, il falloit encore, que les 
corſaires Frangais leur enlevaſſent juſque dans leur eaux, juſque 
tous le canon de leur places, le _ de petits — 

0 r 


0e 

oſoĩent mettre à flots, envoyoient ils des ſecours en ble dans leur 
colonies pour les ſubſlanter, et empecher par la qu'elles ne ſe 
livraſſent à V Angleterre faute de vivres, des armateurs Frangais in- 
terceptoient ces convois, et les faiſoĩent declarer de bonne priſe, 3 
la faveur des loix vexatoires rendues en cette matière, et dont Pay. 
plication etoit fouvent prononcee, dans certains tribunaux de de. 
partemens, par des juges, qui avoient un interet dans les armement 
en courſe.” p. 168. 170. 


If ſuch were the proceedings of the French erviſers, and Brac 
coutts juſtice; it will be found that the frequent change, or rather 
confuſion which has taken place in France, with reſpect to the prize 
juriſdiQion during the preſent war, has been but ill adapted to cor- 
rect the abuſe. One of the firſt acts of the revolytion was to dif- 
ſolve all poſſible connection between the executive power of the ſtats 
and the adminiſtration: of juſtice ; and no diſtinction was made be- 
tween the ordinary adminiſtration of laws between citizen and citi- 
zen, and the adminiſtration of a branch of law which is, in ſome 
reſpects, ſui generis; the public law of prize, adminiſtered to foreign | 
ſtates, in time of war, on the authority of general principles of 
equity, the immemorial uſage and cuſtoms of the ſea, and the 
expreſs treaties ſubſiſting with particular countries. 


The firſt article of the law of 14th Auguft 1791, had given to 
the Tribunals of Commerce a general civil jvriſdiction over all 
queſtions of commerce, reſerving, or as it is expreſſed, © without 
including for the preſent, the juriſdigion over prize matters.” 
Code des Priſet, 1799, v. 2. 5. 125. Notwithſtanding this reſerr- 
ation, many prize caſes were carried before thoſe tribunals imme - 
diately on the iſſuing of reprizals on the part of France, 31 Jan. 
1793.; although it was not till the 14th Feb. that, a provilional 
decree paſſed, giving them authority in prize matters, ilid. On 
the 21ſt February another decree paſſed, juſtifying every thing 
that had been done by thoſe tribunals on the ſubje& of prize, 
'previous to the 14th February; and declaring them, * to be 
rightly ſcized of the prize juriſdiction, and authorized to judge de- 
finitively on ſuch caſes.” bid. On the iſt of Ofober 1793, 4 
farther modification took place; and the juriſdiction was given, 
aux juges de paix pour Pinſtruction, [taking examination, &c.] 
et aux tribunaux de commerce pour le jugement.” On the 8th 


Nov, 1793, a ſtill more important change was made ; the decree 
of 
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of the 14th Feb. was expreſsly repealed, and a juriſdiction over 
all prize cauſes was eſtabliſhed, to be exerciſed . par voie d'admi+- 
niſtration, par le conſeil ex6cutif proviſoire. bid, p. 125. 

The Editor of the new code des Priſes obſerves on that decree, 
that it was in one reſpect moſt abſurd ; as it repealed the regulation 
of the 14th Feb. which was only proviſional, and left unnoticed 
the law of the 1ſt of Ofober, which was definitive, to the ſame 
effect; and he adds, * quoiq'il en ſoit de cette confuſion, ou de 
cette contradiction des lois, celle du premier OZobre 1793 eſt reſtee 
daus toute ſa force, malgrẽ cet Etrange decret poſterieur du 8 
November 1793, et nous la rapporterons toute entiere à ſa date, 
comme formant encore aduellement Ia loi principale ſur la EE 
| der Priſes.” Ibid. p. 126. 


However, the power which was given to the executive council 
by this decree, continued to be exerciſed, on the ſuppreſſion of 
that board, by the Committee of Public Safety; till the law of 3 
Brumaire, an 4, (24th O8ober. 1795), confirmed by the law of 8th 
Floreal, (27th April 1796) gave the juriſdiction of prize again 
to the ordinary tribunals. _ Code des Priſes, v. 2. p. 382. The 
juriſdiction as it was at that time eſtabliſhed may be thus de- 
ſcribed ; The courts of firſt reſort were, the Tribunals of Com- 
- merce, or the Courts of the Conſul, or Vice Conſul, in foreign 
parts, as equivalent to the Tribunals of Commerce; from theſe 
Courts there lay an appeal to the Tribunals of the Departments. 
Code des Priſes, v. 2. p. 254. and in all caſes there was a power of 
appeal to the Court of Caſſation, on * of form or of mere 
law. 


With reſpect to the proceedings under this changeable ſyſtem, 
we muſt believe, on the word of the Editor of the new Code des 
Priſes, (who was alſo an official perſon in the Court of Caſſation), 
that during the time of the Convention, there was no ſtability or 
conſiſtency to be found in them; and he dates the commencement 
of a better order of things only from the commencement of the 
conſlitution of the third year [1995]. A compter de ce mo- 
ment ſeulement, on voit enfin paraitre dans cette partie, des lois 
ſtables, et a peu-pres completes. Tout juſg* alors, ait refſenti 
de la tourmente rivolutionaire.” We find, however, ſo late as 
32d Nivoſe, an 7, (11th Jan. 1799), that the Executive Directory 

I were 
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were by no means ſatizfied with the ſtate of the og juriſdidtion, 
but were projecting other changes. After a clear and detailed 
account of the true intereſts, and it may be added, the only one 
real principle of France, in. the management of prize matters, 
all ſummed up in this ſhort and inſtructive ſentence—* 4 micux 
apprecier les droits des nations neutres, et q ſentir que tout ce qui ſerait 
fait pour elles, ſerait un coup ports à P Angleterre :*' they conclude their 
memorial to the Council of Five Hundred, with theſe words, „ Le 
Directoire Exécutif regarde donc qu il eſt de ſon devoir de vou 
inviter ſp6cialment à revoir la legiſlation de priſes, et a decider ay 
prealable, come baſe eſſentielle, que des ce moment, les contelta- 
tions ſur le fait de la validitè des priſes, ſeront en derniere ana- 
lyſe, termincet rativement. Code des Pati, v. 2. 5. 379, 
390. 

- The note which the Editor of the Code der Frites ſubjoins to 
Fc of the repreſentations of abuſe contained in this memorial, 
is too inſtruQiye to be omitted. Voila juſtement ce qui fait, 
que dans les conteſtations actuelles ſur les priſes, chacun applique | 
a tort, et a travers a ſa cauſe, les anciens rẽglements, ſans &inqui- 
Eter de ceux abroges, ou de fait, ou tacitement, par les rEglemenz 
poſterieurs ; Varmateur, et le capturs prennent reciproquement 
dans chaque reglement ce qu' ils crotent leur etre utile, et laiſſent 
a l'ẽcart ce qui peut leur etre contraire. Les Juges euxmemey 

ne ſavent le plus ſouvent, a quoi sen tenir.“ 

It is certain that the Executive Directory did not "FARE a 
their attempt to introduce a farther change and it is to theit 
failure, that the publication before mentioned, Le dix hvit Bru- 
maire refers, it is apprehended, in theſe words“ En vain pluſieurt 
membres du directoire voulurent ils eux m&mes faire changer la 
legiſlation ſur les neutres tout fut inutile; Le corps legiſlatif 
alloit ſon train. —Peaucoup de deputes en participant a Emiſſion 
de ſemblables decrets, ignorant la manière dont ſe faiſoit la courſe, 
croyoient fair du bien a la Republique, et ne tuer que le com- 
merce Anglais. Enfin parmi ces Deputes, (et ceux-ci c'ctotent 
les meneurs, c*#toient ceux que propoſoient les loix), il y en avoit 
que ẽtoient corſaires euxmemes, que avoient des batimens en mer, 
ou qui avoient des interts ſur les corſaires.— On ſent fi ces hom · 
mes int reſſẽs aux captures ſe ſouceoient beaucoup de menager les 
puiſſances neutres on allices !—Ajoutons a cela comme nous Vavons 


deja 
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deja fait preſſentir plus kunt, qu'il. y avoit dans certains Tribonak 

qui jugeoient de la validite des priſes, des juges qui avoient-cux 

memes des interets ſur les corlaires, et par conſequent ſur la 

cargailon, dont ils prononevient le ndern qu la confiſcation.” 
P. 171 & 2. 


This is the at hiſtory of the general oe? of the French pro- 
ceedings in matters of prize ; extracted from their own writers, and 
preſenting no inadequate cauſe for all thoſe acts of violence and 
ſhameleſs rapacity under which the. different nations of Europe 
have notoriouſly ſuffered during the preſent war. It would have 


been encroaching too much on the reader's patience to have de- 


ſcribed each ſeparate act of violence in its proper character: Such 


was the ſtate of their proceedings till the late change, which has 


taken place under the preſent government ; by which, the prize 
juriſdiction is again exerciſed, par voie d' Adminiſtratur, as it is 
called, or by means of a particular Court, or Conſeil des Priſes, 
eſtabliſhed by the Conſuls, 6 Germ. 8 year, 26th March 1800; 
in virtue of the law of 26 Yentoſe, 16th March, preceding. The 
effect of theſe eſtabliſhments is yet untried Except that, as to 
America, they have been again ſuſpended. 

It would be improper to cloſe this ſhort account of the 88 pro- 
ceedings, without noticing one very remarkable and pregnant paſſage 
in the addreſs of the Executive DireQory, before alluded to. It con- 
tainstheſe memorable words, © Et quand ileſt malheureuſement trop 
vrai, qu'il nya pas wn ſeul vaiſcau merchand naviguant ſous pavillon 
Francais, quel autre moyen d'exportation avons nous, que Pemploi 
des vaiſſeaux neutres?”—And the note to that paſſage adds, © dans 
la dernier etat publiẽ par les gazettes du Nord, du nombre des vaiſ- 
ſeaux qui ont paſſe le Sund, depuis un an, ou ne trouve pas un 
ſeul navire Francais.” From the acknowledgment of this ſtate of 
ſacts, one of theſe two concluſions muſt follow either that the 
French marine is entirely annihilated or ſuſpended; or, that a 
conſiderable part of French commerce (if it ſtill ſurvives) is con- 
ducted under the cover and maſk of neutral flags. Taking the 
juſt meaſure of the right of viſitation and ſearch ( againſt 
which ſo many objeftions have lately been made) at a mean ratio, be- 
tween the importance of the reſult to be obtained by the bellige- 
rent over the commerce of his enemy, and a reaſonable attention 
1. 1 

he: 7 to 


Code des Prifes, 


Vol. 2. P. 385. 
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to the proexifiing ftate of neutral eon\merce, and the convenience 
of carrying on that commerce, in a legitimate, bond fide, ingenuous 
manner What repreſentation of facts can in ſo few words vindi- 
cagethe neceſſary exiſtence of a right of ſearch ? (without which, all 


pretenſions over the property of the enemy would be nugatory and 
merely verbal)—vindicating this right. of viſitation an. one fide, on 
the ground of its effect in annihilating the commerce of the 
enemy; or on the other, on the ground of juſt and neceſſary con. 
troul over the interpoſition of neutral names to protect the trade of 
the enemy; if in fact French trade does exiſt in any conſiderable 


degree, without the appearance of one French merchantman to 
carry it on. n 1 


* 


- APPENDIX. 


No. I. 


ADDITIONAL INSTRUCTION 
to the commanders of all our ſhips of war, and 
GEORGE R. privateers that baue or may have letters of 
(L.S.) marque againſt France, Given at our Court 
at Saint James's, the fixth day of November 

1793, in the thirty-fourth year of our Reign. 
1 they ſhall ſtop and detain all ſhips loaden with goods the 
produce of any colony belonging to France, or carrying pro- 
viſions or other ſupplies for the uſe of any ſuch colony, and ſhall 
bring the ſame, with their cargoes, to legal adjudication in our 

Courts of Admiralty. 

By His Majeſty's Command, 
: HENRY DUNDAS. 


— — 


. "OR" 


No. II. | 
INSTRUCTIONS e the Commanders of our 
ips of war and privateers, that have or may 


GEORGE R. have letters of marque again France. Given 
(L. 8.) at our Court at St. James's, the eighth day of 


Vide ſupra, 
P- IS1, &. 


January 1794, in the thirty. fourth year our 


reign, 


HeEREAS by our former inſtruQtion to the commanders of 


our ſhips of war and of privateers, dated the fixth day of 


November 1793, we ſignified that they ſhould Rop and detain all 
ſhips loaden with goods the produce of any colony belonging to 
France, or carrying proviſions or other ſupplies for the uſe of any 
ſuch colony, and ſhould bring the ſame with their cargoes to 
legal adjudication ;z we are pleaſed to revoke the ſaid inſtruction, 
and in lieu thereof, we have thought fit to iſſue theſe our in- 
ſtructioas to be duly obſerved by the commanders of all our 
ſhips of war and privateers, that they have or may have letters 


of marque againſt France. 
vol. 11, [4] 2 


Vide ſupra, 
P. 1 51. 


Vide ſupra, 
p. 151. 


goes, may be proceeded againſt according to the Rules of the 


Cf g 


APPENDIX, No. 1. 
fl. That they ſhall bring f in "for lawful E all veſſels 


with their cargoes that are loaden with goods the produce of 
the Frenth Weſt India iſlands, and coming directly from any * 


of the ſaid iſlands to any port in Europe. 
2d, That they ſhall bring into lawful adjudication all ſkips 


with their cargoes that are losden with goods the produce of the 
ſaid iſlands, the property of which goods ſhall belong to ſubjefs 
of France, to whatſoever ports the ſame may be bound. 


3d. That they ſhall ſeize all hips that ſhall be found attempt- 
ing to enter any port of the ſaid iſlands' that is or ſhall be 


© blockgded by the arms of bis Majeſty or his allies, and ſhall 


ſend them in with their cargoes for adjudication according to the 
terms of the ſecond article of the former . bearing 
date the Sth day of June 1793. 


4th. That they ſhall ſeize all veſſels loaden wholly or in part 


with naval or military ſtores bound to any port of the ſaid 


iſlands, and ſhall ſend them into ſome convenient port velong- 
ing to his Majeſty, in order that they, together with their car- 


law of nations. y his Majeſty's command, 
HENRY DUNDAS, 


No. III. 


INSTRUCTIONS for the Commander: of u- 
ſhips of war and privateers, who have or may 


" GEORGER. have letters of marque againſt France, Spain, 


(L. S.) or the United Provinces. Given at our Court 
4᷑ Saint James's, the twenty-fifth day of Ja- 


nuary 1798, in the aca gear of our 
reign. ‚ 


JW Fara: by our former inſtructions to the 3 of 
our ſhips of war and privateers, dated the 8th of January 
1794, we ſignified, that they ſhould bring in for lawful acjudi- 
cation, all veſſels with their cargoes that were laden with goods, 
the produce of the French Wet India iſlands, and coming directly 
from any port of the ſaid iſlands to any port in Europe; and 
| likewiſe all bY pes, with their cargoes, that were laden with . 
the 
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we produce of the" ſaid iſlands, the property of which goods 
ſhould belong to ſubjeQs of France, to whatſoever -ports the ſame 
might be bound; and that they ſhoald ſeize all ſhips that ſhould 
be found attempting to enter any port of the ſaid iſlands that 
was or ſhould be blockaded by the arms of his Majeſty or his 
allies, and ſhould ſend them i in, with their cargoes, for adjudi- 
cation ; and alſo all veſſels laden wholly, or in part, with navgl 
or military ftores, bound to any port of the ſaid iſlands,. and 
' ſhould ſend them into ſome convenient port belonging to his 
Majeſty, in order that they, together with their cargoes, might 
be proceeded againſt accotdiog to the law of nations: And 
whereas, in conſideration of the preſent. flate of the commerce 
of this country, as well as that of neutral countries, it is expedient 
to revoke the ſaid inſtractions; we are pleaſed hereby to revoke 
the ſame, and in lieu thereof, we have thought fit to iſſue theſe 
our inſtru&iods, to be obſerved from henceforth by the com- 
manders of all our ſhips of war, and privateers that have or may 
have letters of marque againſt France, Spain, and the United 
Provinces, 


I. That they ſhall bring i in, for lawful adjudication, al veſſels, 
with their cargoes, that are laden with goods, the produce of 
any iſland or ſettlement belonging to France, Spain, or the 
United Provinces, and coming directly from any port of the ſaid 
iſlands or ſettlements, to any port in Europe, not being a port of 
this kingdom, nor. a port of that country to wbich ſuch ſhips, 
being neutral ſhips, ſhall belong. 

II. That they ſhall bring in, for lawful alodication, all ſhips, 
with their cargoes, that are laden with goods, the produce of 
the ſaid iſlands or ſettlements, the property of which goods ſhall 
belong to ſubjects of France, Spain, or the United Provinces, to 
whatſoever ports the ſame may be bound. 

III. That they ſhall ſeize all ſhips that ſhall be hn attempt- 
ing to enter any port of the ſaid iſlands or ſettlements, that 1 
or ſhall be blockaded by the arms of his Majeſty ; and ſhall ſend 
them in with their cargoes, for adjudication, according to the 
terms of the ſecond article of the former inſtructions, bearing 
date the 8th day of June 1793- 

IV. That they ſhall ſeize all veſſels laden wholly, or in part, 
with naval or military ſtores, bound to any port of the ſaid 
iſlands or ſettlements, and ſhall ſend-them into ſome convenient 
port belonging to his Majeſty, in order that they, together with 

ſa] 2 their 


gth May 1795. 
Vide ſupra, 
p- 370 and 176. 
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their cargoes, may be proceeded againſt ALY 
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Admiralty Prize Court, : 
Fortuna, Jacob Chriftias we maſter, F ag. | | 
7 ur claim of Jacob Chriftian Jebſen of Jpenrad: i in Demir, 
a ſubje& of his Majeſty the, King of Denmarh, and — 
of the ſhip Fortuna, on behalf of himſelf and of Anbrgęßus Hiuricus 
Lange, and others, all of Apenrad- aforeſaid, alſo * ech of his 
Majeſty the King of Denmark, the true, * an be owners 
and proprietors of the ſaid ſhip, her kts. apparel, and furni- 
ture, now detained at Leith in North Britain; in conſequence 
of the ſeizure or detention of the cargo of the ſaid ſhip by the 
Colledtor and Compuoller of bis Majeſty's Cuſtoms at Leith 
aforeſaid, as ſet forth in the affidavit hereto annexed; andlſo 
on behalf of Petey Peſcheir of Copenhagen, merchant, likewiſe a 
ſubje& of bis Majeſty the King of Denmark, the true, lawful, 
and ſole owner and proprietor of the ſaid cargo; for the nid 
mip, her tackle, apparel, and furniture, as the ſole property of 
Daniſh ſubjects as aforeſaid, and for the cargo of the ſaid ſhip, 
alſo as Daniſh property ſubject to (a) a proportion of a certain 
average due from tie ſaid ſhip and cargo ariſing from damage 
ſuſtained by the ſhip, in conſequence whereof he was forced to 
put into Leith as aforeſaid; and for ſuch proportion of the ſaid 
average accordiogly, and for all ſuch freight, loſſes, _ 
charges, damages, demurrage, and expences as have ariſen, or 
Mall or may ariſe by reaſon of the ſeizure of detention aforeſaid. 
J. NI no. JACOB CHRISTIAN JEBSEN, 


9 


(a) This form of Claim and Affidavit was inſerted to anſwer the note page 20 
— Being the Claim in the Fortuna, Febſen, cited page 176, It may, at the ſame 


time, ſerve to ſtate more preciſely the particulars of that caſe. The general average 


incurred was 3357. 14s. 6d. The proportion, as ſettled between the parties, 
op the cargo was 2411. 16s, 4d. There was beſides a charge for par- 
ticular average on the cargo of 24/7. 15s, 8 d.—ambunting altogether to 265+ 


15. 4d. After a deduQion of 2401. for wheat thrown overboard and brought into 


the general average, there remained a balance of 251. 165, 4 to be p. id by the | 
Cargo. 
Tt was this ſum that was dedocted by the regiſtrar and merchante, from the eſti- 


mate of the remaining cargo taken by Government in abatement of the price to be 
paid to Mr, Peltier, 


Ar PENDI X. No. v. 


No. V. 


. Admiralty Prize Court, 
The FoxTuna, Jacob Clrifian vd. maſter, 
Ar perſonally Jacob Chriſtian Jehſen of 41 in 
Denmark, and made oath, that be is a ſubjeft of his Majeſty 


the King of Deamark, and maſter of the ſhip Fortuna, and that 


the deponent and Ambrofinr Henriewr Lange and others, all of 
Apenrade aforeſaid, and likewiſe ſubjects of his Majeſty the King 


gth Moy 7795. 
Supra, p. 170. 


of Denmark, were, and are the true, lawful, and ſole owners and 


proprietors of the ſaid ſhip, her tackle, apparel, and furniture; 
and he further faith, that having taken in a cargo of wheat, (the 
property, as he the deponent verily believes, of Peter Peſchier of 
Copenhagen, Merchant, alſo a ſbject of his Majeſty the King of 
Dinmark,) he failed therewith early in November laſt from Copen- 
bages aforeſaid bound to Bourdeaux, but that the veſſel meeting 
with much bad weather and contrary winds, and having ſprung 
a leak, he the deponent was forced to mike for a harbour, and 
accordingly put into the port of Leith in North Britain, where 
the ſaid cargo was unladen in order to enable the deponent to 
repair the damage ſuſtained by the ſhip ; that the ſaid ſhip was 
accordingly repaired, and the ſaid cargo having been ſtored ih ware- 
houſes at Leith under the locks of the ColleQor and Comptroller 
of the Cuſtoms there, this deponent on the zd of March laſt 
applied to the ſaid Collector and Comptroller for permiſſion to 
re-ſhip the ſame, but that ſuch permiſſion was refuſed ; and that 
the ſaid cargo hath been ever ſince detained, and is now ſeized 
and detained in the ſaid warehouſe at Leith under the authority 
of the ſaid Collector and Comptroller z and that in conſequence 
of ſuch ſeizure or detention of the cargo, the ſaid ſhip is alſo now 
lying at Leith unable to proſecute her aforeſaid voyage; and re- 
ſerting to the papers hereto annexed marked from No. i. to No. 8, 

incluſive, he ſaith that the ſame are the documents relating to 
the ſhip and cargo, and were on board at the time of his potting 
into Leith as aforeſaid, and that the ſame are true and genvine z 
and he further ſaith that no perſon or perſons being a ſabjeR or 
ſubjects of France, or inhabiting within any of the territories of 
France, nor their factors or agents, nor any others enemies of the 


Crown of Great Britain, had at the time of the ſaid ſeizure or 
i detention 


1 85 the N verily belle ves. | 
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detention, or now have any right, title, or intereſt in the ſaid 
„ hip, her tackle, apparel, furniture, or to the knowledge or be- 
lief of this deponent in the cargo af the ſaid ſhip or in any part 
thereof; and that the claim hereto annexed is a true and juſt 
claim, and that he ſhall be able to make due proof thereof as he 


©. JACOB CHRISTIAN, J{bRun, 
nee nenne air Froweny Srv. n 
„FCC = ANION 


At the Council Chamber Whinthall, the 20th of OY 
1799, preſent the Lords of his a s moſt Honot. 
able Privy, Council. 
W by an act of Parliament paſſed in the thirty-ointh 
year of his Majeſty's reign, intituled “an act to allow the 
importation of Spaniſh wool in ſhips belonging to countries in 
amity with his Majeſty,” it is enacted among other tbings, that 


in caſe any ſhip or veſſel having on board any Spaniſh wool has 


been, or may be detained, and it ſhall appear to the fatisfattion 
of the Lords of his Majeſty! s Council that his Majeſty's licence 


was granted for the importation of ſuch Span; wool before ſuch 


detention, it ſhall be lawful for the ſaid Lords of his Majeſty's 
Council, and they are hereby authorized and required to order 
and direct the immediate reſtoration of all ſuch Spaniſs wool under 
the aforeſaid circamſiances to the reſ pective owner or owners, or 
proprietor or proprietors thereof: And whereas his Majeſty by 
licence under his royal ſign manual, bearing date the 24th day 
of May 1799, did authorize Meſſrs. Rabarts and Co. of London, 
merchants, or their agents, or the bearer of their bills of lading, 
to import on board any neutral veſſels from Bilboa to any port 
in Great Britain the quantity of Spaniſh wool and other articles 
ſpecified in the bills of lading: And whereas it has been repre- 
ſented that the ſaid Meſſrs. Robarts and Co. did, in purſuance 
of ſuch licence, cauſe to be put on board the ſhip Die Beurſe, 
Thomas Shimells maſter, being a neutral veſſel, the 2 
Spaniſb wool, wiz. 

128 bags of Spaniſh wool, 

12 ditto ditto, 


for the, purpoſe of importing the ſame into this kingdom ander 
the 


* 
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the authority of ſuch licence; And whereas it has alſo been re- 
_ preſented that the ſaid ſhip or veſſel was ſeized by the Telegraph 
man of war; and it is alleged that the ſole ground of ſuch ſeizure 
and detention is, that ſuch ſhip or veſſel had on board ſuch 
Spanifs wool as aforeſaid, Now under the powers and authb- 


rities veſted in the Lords of his Majeſty's Copncil by the ſaid 


aft, it is declared, that it bas been made to appear to them that 
his Majeſty's licence was granted for the importation of ſuch 
Spaniſh wool as aforeſaid ; aod,it is ordered in Council, in ſurther 
purſuance of the ſaid a, that the ſaid veſſel, and all ſuch Shai 

wool as aforeſaid, be forthwith liberated as far as the ſame would 
have been liable to ſeizure and detention in reſpeQ to the Spaniſs 
wool on board the ſame, in caſe ſuch wool had been put on 
board ſuch veſſel without ſuch licence having been granted as 
aforeſaid ; and the Judge of his Majeſty's High Court of Admi- 
ralty is to give the neceſſary directions herein accordingly. 


W. feu. 


No. VII. | 
At the Court at St. James's, the 19th of February 1800, 
preſent, the King's moſt excellent Majeſty in Council, 


Vide ſupray 
p. 171. 


WuxaZ4s by an Ad paſſed in the thirty-ninth year of his 


Majeſty's reign, intituled “ an act to allow the importation 
of Spani/h wool in ſhips belonging to countries in amity with 
his Majeſty,” reciting that by an act paſſed in the thirty- 
third year of his Majeſty's reign, to prevent traitorous corre- 
ſpondence with his Majeſty's enemies, and by ſeveral ſubſequent 
acte, trade and intercqurſe was prohibited between Great Britain 
and the countries in hoſtility with his Majeſty, unleſs ſuch trade 
and intercouſe ſhould be ſpecially permitted by bis Majeſty's 
licence and authority; and alſo reciting, that, for the encourage- 
ment of the manufaQures of this country, it was expedient to 
permit the importation of Spaniſb wool from any place what- 
ever in ſhips or veſſels belonging to any kingdom or ſtate in 

amity with his Majeſty, it was enacted that it ſhould be lawful 
to and for any perſon or perſons to import into this kingdom 
Spaniſh wool from any port or place whatever, in foreign parts, 
in any ſhip or veſſel belonging to any kingdom or ſtate in amity 
with bis Majeſty, any thing in the ſaid act paſſed in the thirty- 
third year of the reign of his preſent Majeſty, or any other act 
or acts of Parliament to the TY in anywiſe notwithſtanding. 
And 


— — — — —— 
— 
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| And whereas doubts have ariſen, whether, according to the 


true conſtruction of the ſaid act of the thirty-ninth year of Kis 


Majeſty's reign, his Majeſty's ſubjeQs are thereby authoriſed to 
purchaſe and import Spani wool under circumſtances which 
would make the ſame liable to capture, as the property of 
ſubjects of his Majeſty trading with the enemy, unleſs the licence 
of his Majeſty ſhould be firſt obtained for that purpoſe :* His 


Majeſty, by and with the advice of his Privy Council, is pleaſed 


to order, and it is hereby ordered, that it ſhall be lawful for 


any of his Majeſty's ſubjects to purchaſe and import into this 


kingdom any Spani/5 wool, in any ſhip or vefle] belonging to 


any kingdom or ſtate in amity with his Majeſty, notwithſtanding 
the purchaſe and importation thereof may be deemed a trading 


with his Majeſty? s enemies, and notwithſtanding the ſame might 


de liable to capture as the property of his Majeſty's ſubjeQs 


trading with the enemy, in caſe this order had not been made. 
And whereas ſome of his Majeſty's ſubjects may have already 
purchaſed for the purpoſe of importing into this kingdom, and 
others may have cauſed to be bronght to this kingdom for the 
purpoſe of importation, Spaniſb wool, without having. obtained 
his Mejeſty*s ſpecial licence for the ſame; conceiving that ſuch 
licence had been rendered unneceſſary by the ſaid act of the 
thirty-ninth year of his Majeſty's reign, his Majeſty is pleaſed, 
by and with the advice of his Privy Conncil, to order, and it is 
hereby ordered, that in caſe any perſon or perſons, being 'a 
fubjeR, or ſubjects of his Majeſty, hath, or have, fince the paſſing 
of the ſaid act, purchaſed, for the purpoſe of importing into 
this kingdom, or cauſed to be brought into this kingdom for 
the purpoſe of importation, any ſuch Saniſb wool as aforeſaid, 
without having previouſly obtained any ſpecial licence from his 
Majeſty for ſo doing ; it ſhall be lawful for ſuch perſon or perſons 
to import the ſame, as if ſuch licence had been previouſly 


obtained: And this his Majeſty's order ſhall be deemed and 


taken to be a full and ſufficient licence for the purchaſe; and 
importation of ſuch wool, notwithſtanding ſuch purchaſe or im- 
portation might otherwiſe be deemed. unlawful, as a trading with 
his Majeſty's enemies, in caſe this order had not been made; 


And the Right Honorable the Lords Commiſſioners of his Ma- 


jeſty's Treaſury, and the Lords Commiſſioners of the Admiralty, 
are to give the neceſlary directions herein, as to them may re- 
ſpectively appertain. W. Faaolener. 
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No. VIIL 


IN STRUCTIONS far the 88 of fach 
_ merchant ſhips or veſſels who ſhall have letters 
| of marque and repriſals for private men of 
war againſt the ſhips, veſſels, and goods be- 
| Tonging: to the perſons inhabiting the coaſts and 
GEORGE R. forts of Genoa, and the territories of the 
(I. S.) Pope, fliling themſelves the Ligurian and the 
Roman Republics, by virtue of our commiſſion 
granted under our great ſeal of Great Britain, 
bearing date the twenty-eighth day of Septem- 
ber 1798. Given at our court at St. James's, ' 
the twenty-ninth day of September 1798, and 
in the nn * of our reign. 


ARTICLE . 


Tuer it hal be lawful for the commanders of ſhips authorized 
by letters of marque and repriſal for private men of war, to 
ſet upon by force of arms, and ſubdue and take the men of war, 
ſhips and veſſels, goods, wares, and merchandizes belonging to 
perſons inhabiting the coaſts and ports of Genoa, and the territories 
of the Pope, ſtiling themſelves the Ligurian and the Roman repub- 
lies; but ſo as that no hoſtility be committed, nor prize attacked, 
ſeized, or taken, within the harbours of princes and ſtates in amity 
with us, or in their rivers or roads, within the ſhot of their can- 
non, unleſs by permiſſion of ſuch princes or ſtates, or of their 
commanders or governors in chief in ſuch places, 


II. That the commanders of ſhips and veſſcls ſo authorized as 
aforeſaid, ſhall bring all ſhips, veſſels, and goods, which they ſhall 
ſcize and take, into ſuch port of this our realm of England, or 
ſome other port of our dominions, as ſhall be moſt convenient in 


order to have the ſame legally adjudged in our High Court of 
ror. 1h, | (s] ”, Admiralty 


= 


AEN N mi. 


Admiralty of Eaęland, or before the Judges of any other Admi- 


ralty Court lawfully authoriſed within our dominions. = 
III. That after ſuch ſhips, veſſels, and goods, ſhall be taken 


| and brought into any port, the takerg or one of his chief officers, 
or ſome other perſon preſent at the capture, ſhall be obliged to 
| bring or ſend, as ſoon a, flibly may be, three or four of the 


printipal of the company (whereof the maſter, ſupercargo, mate, 


| TL ebtivaid; 66 Be Hehe ted) of every Ay hr wid fo brought 


into port, before the Judge of our High Court of Admiralty of 
Bnglard, or his $wrogate,, or befote the Jude of ſuch other Ad- 
miralty Court within our dommions, lawivlly authorized as afore- 
ſaid; or ſuch as ſhall be lawfully commiſſioned in that behalf, to 


be ſworn and examined upon ſuch interrogatones as ſhall tend to 


the diſcovery of the truth concerning the intereſt or property of 
ſuck ſhip or ſhips, veſſel or veſſels, and of the goods, merchandizes, 
or other effects found therein; and the taker ſhall be farther ob- 


liged, at the time he produdeth the company to be examined, and 
before any monition ſhall be iſſued, to bring and deliver into the 


hands of the Judge of the High Court of Admiralty of England, 
his Surrogate, or the Judge of ſuch other Aditfiralty Court within 


our dominions lawfully authorized, or others commiſſioned as 


aforeſaid, all ſuch papers, paſſes, ſea-briefs, charter-parties, bills of 
lading, cockets, letters, and other documents and writings, as ſhall 
be delivered up, or found on board any ſhip. The taker, or one 


of his chief officers, or fome other perſon who was preſent at the 
capture, and faw the ſaid papers and writings delivered up, or 
otherwiſe found on board, being firſt numbered and their number 
ſpecified in the affidavit at the time of the capture, making oath 
that the ſaid papers and writings are brought and delivered in as 


they were received and taken, without any fraud, addition, ſub- 
duQion, or embezzlement, or otherwife to account tor the ſame 


upon oath, to the ſatisfaction of the Court. 


IV. That the ſhips, veſſels, goods, wares, nad and 
effects, taken by virtue of letters of marque and repriſals as afore- 
ſaid, ſnall be kept and preſerved, and no part of them ſhall be 
ſold, ſpoiled, waſted, or diminiſhed; and that bulk theteof ſhall 
not be broken before judgment be given in the High Court of 


: Admiralty of England, or ſome other Court of Admiralty law. 
fully authorized in that behalf, that the _ goods, and mer. 
chandiſes, are lawful prize, N 


V. That 
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V. That if way ſhip er relſel belouging to, us, gr our ſubjefiy, - 


hall be found iy diſtreſa, by being in fight, ſet upon, or taken by 
the enemy, or by reaſon of any other accident, the commander, 
officers, and company of ſuch merchant ſhips or veſſels as ſhall have 
letters of marque and repriſals as aforeſaid, ſhall uſe their beſt en· 


deavours, and give aid and fugcour to all ſuch ſhip and ſkips, and 
ſhall, to the utmoſt of their power, labqur to free the lame from 


the enemy, or any other diſtreſs. 


VI. That the commanders or owners of ſuch ſkips and veſſels 
ore the taking out letters of marque and repriſals, ſhall make 


High Admiral of Great Britain, or our Commiſſioners for execut- 
ing that office for the tim. being, or the lieutenant or judge of 
the ſaid High Court of Admiralty, or his Surrogate, and ſhall 


therein ſet forth a particular, true, and exact deſcription of the 
ſhip or veſſel for which ſuch letters of marque and reprizals is re- 
queſted, ſpecifying the burthen of ſuch ſhip or veſſel, and the 
number and nature of the guns, and what other warlike furnitute 
and ammunition are on board the ſame, to what place the ſhip 
belongs, and the name or names of the principal owner or owners 
of ſuch ſhip and veſſel, and the number of men intended to be put 
on board the ſame, and for what time they are victualled, alſo the 
names of the commander and officers, 


VII. That the Commanders of ſhips and veſſels having letters 
of marque and-reprizals as aforeſaid, ſhall hold and keep, and are 
hereby enjoined to hold and keep a correſpondence, by all conve- 
niencies and upon all occaſions, — our High Admiral of Great 
Britain, or our commiſſioners for executing that office for the 
time being, or their ſecretary ; ſo as from time'to time to render 
and give him or them not only an account or intelligence of their 


captures and proceedings by virtue of ſuch commiſſions, but allo 


of whatever elſe ſhall occur unto them, or be diſcovered and de- 
clared to them, or found out by them, or by examination of, or 
conference with, any mariners or paſſengers or of or in the ſhips 
or veſſels taken, or by any other Ways and Means whatſoever, 
touching or concerning the deſigns of the enemy, or any of their 
fleets, ſhips, veſſels, or parties; and of the ſtations, ſea-ports, and 
Places, and of their intents therein; and of what ſhips or veſſels of 


the enemy bound out or home, or where cruizing, as they ſhall 
[J 2 hear 


application in writing, ſubſcribed with their hands, to our 


TY 
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er and of whatever elle material in theſe Ae han at 
_ their ktowledge; to the end ſuch courſe may be OIL is . 
| And ſuch orders giren, as may be requilite. | 


4 VIII. That no commander of any ſhip or veſſel "Eh * 
of marque and prizal as aforeſaid, ſhall preſume, as they will 
anſwer at their peril, to wear any jack, pennant, or other enlgn, 
or colours uſually borne by our ſhips; but that, beſides the colours 
vſvally borne by merchants ſhips, they do weat a red jack, with 
the union jack deſeribed in the canton at ee corner r deaf, 


near the ſtaff. NO ee Nan 


IX. That no commander of any ip or | weft wh a — 
. of marque and reprizals as aforeſaid, ſhall ranfom 6. agree to rat- 
ſom, or quit or {ct at liberty, any ſhip or 22 or their cargoes, 

which ſhall be ſeized and taken. 


X. That all captains or commanding offeers of tips having - 
letters of marque and reprizals, do ſend an account of, and deliver 
over, what priſoners ſhall be taken on board any prizes, to.the 
, commiſſioners appointed, or to be appointed, for the exchange of. 
priſoners of war, or the perſons appointed in the ſea- port towns io 
take charge of priſoners; and that ſuch priſoners be ſubjeQ only 
to the orders, regulations, and directions of the ſaid commiſſioners; 
and that no commander, or other officer of any ſhip having a let- 
ter of marque and reprizal as aforeſaid, do OO pn 2 . Pre- 
tence whatſoever, to ranſom any priſouers. 5 


XI. That in caſe the com 15 of any ſhip having + a letter of 
marque and reprizal as aforeſaid, ſhall act contrary to theſe in- 

ſtructions, or any ſuch further ;attruQions, of which be ſhall bare, 
due notice, he ſhall forfeit his commiſſion to all intents and pur- 
poſes, and (hall, together with his bail, be proceeded againſt ac 
cording to law, and be condemned in coſts and damages. 


XII. That all commanders of ſhips and veſſels having letters 

of marque and repriſals ſhall, by every opportunity, ſend exact 
copies of their journals to the ſecretary of the admiralty, and | 
proceed to the condemnation of their prizes as ſoor as may be, and 


without delay. 


XIII. That commanders of ſhips and veſſels having letters of 


u aud reprizals, fha!l upon due notice being given to thei, 
| i obſerve 
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obſerve al ſuck other, inſtructions and orders, as we ſhall thigk | 
fit to direct from time to time, for the better * on this . 


ſerrice. 


xIv. That all 8 who ben nee theſe, or any ober of: 


our inſtructions, ſhall be ſeverely puniſhed, and alſo required to 


make full reparation to perſons injured contrary to our inſtru&ions, * 
| for all damages they ſhall ſuſtain by any capture, emberxlement,* 


demurrage, or otherwiſe. hs 855 3s 


XV. na before en he- of ee e vr for the pur- 8 


poſes aforeſaid, ſhall iſſue under ſeal, bail ſhall be given with ſure- 


ties, before the Lieutenant and Judge of our High Court of Ad- 


miralty of England, or bis ſurrogate, in che ſum of three thouſand 
pounds ſterling, if the ſhip carries above one hundred and fifty 
men; and if a leſs number, in the ſum of fifteen hundred: 
pounds ſterling, which bail _ be to the Ts and in the form 
following - 


ce WHICH K 5 and place, perſonally _—_ 


and 
who ſabmitting themſelves to the furiſdiQion of the High Cue 


of Admiralty of | Englazd obliged themſelves, their heirs, execu- 


tors, and adminiſtrators, unto our ſovereign lord the Kiag, i in ther 
8 of - | 


Pounds of lawfal money of Great Britain, to this effect: 'Thas is 


to ſay, that whereas 
is duly a by letters of marque and reprizals, with the 
ſhip called the of the burthen 
of about PETE cer Tons, whereof he the ſaid | 


goeth maſter, by force of 
arms to attack, ſurpriſe, ſeine, and take all ſhips and veſſels, goods, 


wares, and merchandizes, chattels and effects, belonging to the 


perſons inhabiting the coaſts and ports of Genoa, and the territories 
of the Pope, ſtiling themſelves the Ligurian and the Romas re- 
publics, excepting only within the harbours or roads within ſhot 
of cannon of princes and ſtates in amity with lis Majeſty, And 
whereas the (aid 


[x] 3 bath 


— 


{1 
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— bah: 2 copy df certain jnftruRtions, approved of and valfedby his Ma- 


jeſty in council, as by the tenor of the fail letters of marque and re- 
prizals, and inſtruQtions thereto relating, more at 9 ** 
If therefore nothing be done dy the {aid | 

or any af his officers, mariners, or company, contrary to the 
true meaning of the ſaid inftruRions, and of all other inſtructions 
which may be iſſued in like manner hereafter, aud whereof. due 
notice ſhall be given him, but that the letters of marque and re- 
prizals aforeſaid, and the ſaid inſtructions, mall in all particulars 
be well and duly obſerved and performed, as far as they ſhall-the ſaid 
ſhip, maſter, and company any way concern; and if they ſhall 
give full fatisfaction for ay damage or injury which ſhall be done 
hy them, or any of them to any of his Majeſty's hjeRts, or of 
foreign ſtates in atnity with his Majeſty; and alſo 45 duly and 


ttuly pay, or cauſe to be paid, to his Majeſty, or the cuſtomers 


or officers appointed to receive the ſame for his Majeſty, the uſual 


_ cuſtoms due to his Majeſty, of and for all ſhips and goods ſo 2s 


aforeſaid taken and 8d Judged for prize : And moreover if the 
fad mall not 


take any ſhip or rell, or any 1 or erchandins, belonging 


to the enemy, or otherwiſe liable to confiſcation, through conſent 
or clandeſtinely, or by colluſion, by virtue, colour, or pretence of 


his ſaid letter of marque and reprizal, that then this bail ſhall be 


void and of none effect; and unleſs they ſhall Jo do, they do all 


| hereby ſeyerally conſent that execution ſhall iſſue forth againſt 


them, their Heirs, <xecutors, |. and- adminiſtrators, Le and 
chattels, whereſoever the ſame ſhall be found, to the value of the 
ſum of pounds before. 


mentioned: And in reſlimony of the truth * they haye 
hereunto ſubſcribed their names. | 


By his Majelty's command. 1 
PORTLAND. 


No. IX. 
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 APROCLAMATION for the diſtribution of 
prizes taken from the King 482 or his ſubje&s, 


ſubſequent to the gth day of November 1796, the date 
of his Majeſty's'order in Council for granting general 


repriſals againſt the ſhips and goods of the Ring of 


Jain, ad his fubjes. 


GEORGE R. 


Wueazas, by our order in council, dated the ninth Fes of No- 
vember laſt, we have ordered, That general repriſals be granted 


againſt the ſhips, goods, and ſubjects of the ES | 


as well our fleet and ſhips, as alſo all ether ſhips and 
ſhall be commiſſionated by letters of marque, or general rf 
or otherwiſe, by our commiſſioners for executing our office 
High Admiral of Great Britain, {hall and may lawfully ſeize all 


ſhips, veſſels, and goods, belonging to the King of Spain.or his 


ſubjects, or others inhabiting within any of the territories of the 
King of Spain, and bring the ſame-to judgment in any of our 
Courts of Admiralty within our dominions : We, being -defirous 
to give due encouragement .to all our faithful ſubjects who may 
have lawfully ſeized any ſuch ſhips, veſſels, or goods, ſubſequent 
to the ſaid ninth day of November laſt, or who ſhall hereafter ſeize 
ſuch ſhips, veſſels, or goods; and having declared in Council our 
intentions concerning the diſtribution of all manner of captures, 


ſeiſures, prizes, and repriſals, of all ſuch ſhips and goods as afore- 
ſaid, which, ſubſequent to the ſaid ninth day of November 1796, 


have been, or hereafter, during the preſent hoſtilities, ſhall be 
ſeized as aforeſaid, do now make known to all our loving ſubjects, 


and all others whom it may concern, by this our proclamation, by 


and with the advice of our Privy Council, that our will and plea- 
ſure is, That the neat produce of all prizes taken as aforeſaid, 
ſubſequent to the faid ninth day of November laſt, or which ſhall 
hereafter be taken as aforeſaid, the right whereof is inherent in us, 

and our crown, be given to the takers, (ſave and except the pro- 
duce of ſuch prizes as are or ſhall be taken by ſhips or veſſels 
belonging to our commiſſioners of cuſtoms or exciſe, the diſpo- 
fition of which we reſerve to our further pleaſure), but ſubjeRt — 
f (B] 4 | 


is 
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they payment of all ſuch or the like cuſtoms and duties as the 1 
are now, or would have been liable to, if the ſame were or might 
have been imported as merchandize ; and that the ſame may be 
fo given in the proportion and mannerherein-after ſet forth; that 
is to ſay, That all prizes taken by ſhips and veſſels having com- 
miſſions of letters of marque and repriſals, (fave. and except ſuch 
prizes as are or ſhall be taken by the ſhips or veſſels belonging to 
our commiſſioners aforeſaid), may be ſold and diſpoſed of "oh the 
merchants, owners, fitters, and- others, to whom ſuch letters of 
marque and repriſals are granted, for their- own uſe and benefit, 
after final adjudication, and not before: And we do hereby fur. 
ther order and direct, That the neat produce of all prizes which 
are or ſhall be taken as aforeſaid by any of our ſhipy pr veſſels of 


war, ſhall be for the entire benefit and eneouragement of our flag 


officers, captains, commanders, and other commiſſioned officers in 
our pay, and of the ſeamen, marines, and ſoldiers, on board our 
ſaid ſhips and veſlcls, at the time of the capture; and that ſuch 
prizes may be Jawfully ſold and diſpoſed of by them and their 
agents, after the ſame ſhall have been to us ſinally adjudged lawful 
prize and not otherwiſe, The diſtribution ſhall be made as fol- 


bos; the whole of the neat produce being =_ e Into cight 


equal parts. 


The captain or captains of any of our ſaid ſhips or veſſels of 
war, who ſhall be actually on board at the taking of any prize, 
ſhall have three. eighth parts; but in caſe any ſuch prize ſhall be 
taken by any of our ſhips or veſſels of war, under the command 
of a flag or flags, the flag officer or officers, being aQually on 
board, or directing and aſſiſting in the capture, ſhall have one of 
the ſaid three eighth parts ; the ſaid one eighth part to be paid to 
ſuch flag or flag officers in ſuch proportions, and ſubje& to ſuch 
regulations, as are herein-after mentioned ; 


The captains of marines and land forces, ſea lientenants, and 
maſter on board, ſhall have one eighth part, to be equally divided 
amongſt them : but that every phyſician appointed, or hereafter to - 
be appointed to a fleet or ſquadron of our ſhips of war, ſhall, in the 
diſtribution of prizes which are or ſhall be taken as aforeſaid, by 
the ſhips in which he ſhall ſerve, -or in which ſuch ſhip's 
company ſhall be intitled to ſhare, be claſſed with the fea 
* with reſpet to the ſaid one eighth part, and be 

5 allowed 


APPENDIX, No. IX. 
allowed to ſhare equally with them, provided buen phyſician be 
aQually'on board at the tnt of taking ſuch prizes. 4” 

The lieutꝭnants and quarter maſters of marines, and cnc 
enſigns, and quarter maſters'of land forces, ſecretaries of Admirals 
or of commodores, with captains under them, boatſwains, gunners, 
purſer, carpenter, maſter's mates, chirurgeon, pilot, and chaplain, 
on board, ſhall have one 9 r ce CO 
them ; 44 

The wala captain's ; clerk, maſter ſailmaker, carpentetr's 
mates, boatſwain's mates, gunner's mates, maſter at arms, cor- 
porals, yeoman of the ſheets, cockſwain, quarter maſters, quarter 
maſter's mates, chirurgeon's mates, yeomen of the powder room, 
ſerjeants of marines, and land forces on board, ſhall have one 
eighth part, to be equally divided amongft them: 

The trumpeters, quarter gunners, carpenter's crew, ſtewards, 
cook, armourer, ſteward's mate, cook's mate, gunſmith, cooper, 
{wabber, ordinary trumpeter, barber, able ſeamen, ordinary ſea- 
men, and marines, and other ſoldiers, and all other perſons doing 
duty and aſſiſting on board, ſhall have wo eighth Parts, to be 
equally divided amongſt them, 

Provided, That if any officer being on board any 'of our ſhips 
of war, at the time of taking any prize, ſhall have more com- 
miſſions, or offices than one, ſuch officer ſhall be entitled only to 
the ſhare or ſhares of the prizes which, according to the above- 


mentioned diſtribution, ſhall belong to his ſuperior commiſſion or 


office, And we do hereby ftrialy enjoin all commanders of our 
ſhips and veſſels of war taking any prize, as ſoon as may be, to 


tranſmit, or cauſe to be tranſmitted, to the commiſſioners of our 


navy, a true liſt of the names of all the officers, ſeamen, ma- 
rines, ſoldiers, and others, who were actually on board our ſhips 
and veſſels of war under their command at the time of the capture ; 
which liſt ſhall contain the quality of the ſervice of each perſon on 
board, and be ſubſcribed by the captain or commanding officer, 
and three or more of the chief officers on board. And we do 
hereby require and direct the commiſſioners of our navy, or any 
three or more of them, to examine, or cauſe to be examined, 
ſuch lifts by the muſter books of ſuch ſhips and veſſels of war, and 
liſts annexed thereto, to ſee that ſuch liſts do agree with the faid 
muſter books and annexed lifts, as to the names, qualities, or rat- 
bo, ings, 
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ings, of abe, officers, ſeamen, , matines, ſchliers, _ others be. 
longing to fuch ſhips.and veſſels of War, and upon must forth. 
with to. grant a certificate of the truth of any diſt. tranſmitted to 
them, to the agents nominated.and appointed by 2 
take care and diſpoſe of ſuch ptiae ; and alſo npon application to 
them (the ſaid commiſſioners) they ſhall give, or cauſe to. be given, 
to the ſaid agents, all ſuch liſts from ihe muſter hooks of any ſuch 
ſhips of war, and annexed lifts, as the ſaid agents ſhall find requiſite 
for their direction in paying the produee-of ſuch prizes, and other- 
wiſe ſhall be aiding and aſũſting . to che. ſaid. agents in all ſuch mat- 
ters as ſhall be neceſſary. We do -herebycfurther will .and direft, 
that the following · regulations ſhall be abſervtd concerning the one 
eighth part herein-before mentioned. to be granted t the flag or | 
flag officers, who ſhall-aQually be on board at the taking of any 
Prize, or ſhall be directing or aſſiſting therein: Firſt, "That a flag 
officer, commander in chief, when there is. but one flag officer 
vpon ſervice, ſhall have to his own uſe the ſaid one ejghth part of 
the prizes taken by ſhips and veſſels under his command: 
Secondly, That a flag officer, ſent to command at Jamaica, or 
elſewhere, ſhall have no right to any ſhare of prizes. taken by ſhips 
or veſſels employed there, before he arrives at the place to which he 
is ſent, and actually takes upon him the command: "Thirdly, 
That when an inferior flag officer is ſent out to reinforce a ſuperior 
flag officer at Jamaica, or elſewhere, the ſuperior flag officer ſhall 
have no-right to-any ſhare of prizes taken by the inferior flag 
officer before the inferior flag officer ſhall arrive within the limits 
of the command of the ſuperior flag officer, and actually receive 
ſome order from him: Fourthly, That a chief flag officer re- 
turning home from Jumaica, or elſewhere, ſhall have no ſhare of 
the prizes taken by the ſhips or veſſels left behind to act under 
another command : Fifthly, That if a flag officer is ſent to com- 
mand in the out- ports of this kingdom, he ſhall have no ſhare of 
the prizes taken by ſhips or. veſſels which have ſailed from that port 
by order from the Admiralty : Sixthly, That when more flag 
officers than one ſerve together, the eighth part of the. prizes taken 
by any ſhips or veſſels of the fleet or ſquadron, ſhall be divided in 
the following . proportions ; viz. If there. be but two flag officers, 
the chief ſhall have two third Parts of the ſaid one eighth part, and 
the other ſhall have the remaining third part ; but if the number of 
flag 
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tag Gere be wöre Qian tue, the chef ſhall tawve: only ame 
half, and the other By ſhall be 'ehfvially*divided 2monght the othur 


flag officers: Beventhiy, That commsdbre with waptains wander = 


thera ſhall be; eſteemed" a> flag vilicer With veſpect vo the eighth 
pirt of prizes taken, whether <vitiininding in chief or Terving 


undder oonmand: Elgtithly, That che rſt taptain to the adruiral 


and cominauder in eker of ohr eve, audl alfo the Brſt tains 
our flag officer appointed, or hereufter to be-appointed, 40:com- 
mand a fleet dr-ſquadron of twenty ſhips of the line of battle, and 
alſo the firſt captain to our flag officer appointed, or hereafter to 
be appointed, to command a fleet or ſquadron of fifteen ſhips of 
the line of battle, (provided ſuch laſt mentioned fleet or ſquadron 
ſhall be compoſed of his Majeſty's.own ſhips), ſhall be deemed and 
taken to be a flag officer, and ſhall be entitled to a part or ſhare 
of prizes as the junior flag officer of ſuch fleet or ſquadron. And 
we do hereby further order, That in caſe of cutters, ſchooners, 
and other armed veſſels commanded by licutenants, the ſhare of 
ſuch lieutenants ſhall he three eighth parts of the prize, unleſs ſuch 
lieutenants ſhall be under the command of a flag officer or officers ; 
in which caſe the flag officer or officers ſhall have one of the ſaid 
three eighths, to be divided among ſuch flag officer or officers in 
the manner herein- before directed in the caſe of captains ſerving 
under flag officers : Secondly; We direct that the ſhare of the 
maſter, or other perſon acting as ſecond in command, and the 
pilot, (if there happens to be one on board), ſhall be one eighth 
part, to be divided into three equal parts, of which two third. 


ſhall go to the maſter or other perſon acting as ſecond in command, 


and the remaining one third to the pilot; but if there is no pilot, 
then ſuch eighth part to go wholly to the maſter or perſon acting 
as ſecond in command: That the ſhare of the chirurgeon, or chirur. 
geon's mate (where there is no chirurgeon), midſhipmen, and 
clerk and ſteward, ſhall be one eighth ; that the ſhare of the boat- 


ſwain's, gunner's, and carpenter's mates, yeomen of the ſheets, 


ſailmaker, quarter maſter, and quarter maſter's mate, ſhall be one 


eighth ; and the ſhare of the ſeamen, marines, and other perſons on 


board, aſſiſting in the capture, ſhall be #wo eighth parte. But it is 
our intention nevertheleſs, that the above diſtribution ſhall only 
extend to ſuch captures as ſhall be made by any cutter, ſchooner, 


or armed veſſel, without any of his Majeſty's ſhips or veſſcls of 
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war, beiog preſent or within ſight. of, e ede 
ragement of the captors, and terror of the enemy: But in caſe. 
any of his Majeſty's: ſhips or veſſels of war ſhall, be preſent, or 
in light, that then the officers, pilots, petty officers, and men on 
board ſuch cutters. and ſchooners, or armed veſſels, ſhall ſhare i 

EEE = i EI 
denomination on board his Majeſty's ſhips and veſſels of war. 


Given at our court at St. James's the twenty-fifth day of J- 
nuary one thouſand ſeven — kn vr 


the ec 1 * our reign. 


„* 


A DMIRALTY (See Droit. Joins Capture) | _ 
Agent acts of, how far binding on his em er,astocargo 160. 
H maſter binding on the hip, a6 gen of the — — 
Amelioration —of Britiſh prize-ſhip purchaſed by a neutral, 
under miſalen apprehenſion of the effect of 


| condemnation in the neutral country 
Appeal—in revenue cauſes from the Vice Admiralty Courts 


in the g Indies to the High Court of Admiralty 248 


time for interpofing ſuch- appeals—conſiderations 
reſpecting them — — 
in prize cauſe—time of appeal, twelve months, 38 
G. III. cb. 38. / 2. — — 
Appendix —No. 1, 2, 3, cqutain Orders of Council re- 
ſpecting trade with the colonics of the enemy 
— No. 4, 5. Draughts of claim and affidavit 
No. 6 & 7. Orders in Council reſpecting the 
importation of Spann wool—No. 8. 2 
tions for commanders of letters of marque 
1 9. Proelamation for granting diſtribution 
of prizes. | 
| Appraiſement and ſale—in the firſt inſtance, to be paid for by 
the captors — — 293 
commiſſioners - whether liable for intereſt in 
the Court of Admiralty, for money retained 
in their hands after the day of the return 31 & ſg. 


226 


8 
Blackade—by notification, bars the plea of ignorance 112. 129 
exception — — 114 
breach imputable, inwards, from the time of 
ſailing on that deſtination — 


outwards, until the termination of the voyage 130 
1 in. theſe reſpecta, in blockade 42 
3 0 — 1 
effect G10 — of evidence of actual Blockade, 
on ſtates to whom the notification was not per- 
ſonally made — — 112 
of Amſterdam, 11th June 1798 ,— 109 
continuation 
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8 — notification, continued. 
| EEE in 
= | xed by licenie to ] 116. 16 
33 Frence inwards, — pane ho o 1 ; R 
carg . 27 119 
> | licence'to ports V. Fe conſtrued to to include | 
5 the Te * abi 117 
| | licence o be contre iberally in_Jono_fds 
A | Fs caſes „ ien 
| | of Havre, 23d Feb. 7998 | * 1 my . 
W N 


1 have been known st nn df, rath 


298 
wie days more, ll x5th, lese or gem N 
ſttuctiſe notice at Rotterdam © "IE 
general excuſe how received 129 


claim — barred in apa of Adpiralty, by Wegality || 
of traffic 


by illegal pals I in violation of charter of 1E 
India Company 84 

- by probilited trading on board Frith packets 86,7 
to whom condemned, whether to the * or 


[Bri 


. the ca ptor, Js. 87 
for property 4 Saniſd re iger re documented 
in Spaniſb pames, non · admiſſible ä 52.54 
under a hecnce for importing & * &c. 
muſt Tai enemy's intere 169. 174 
. — — — 130 


Grod Pes ture of; (See Capture) - 

E che Jhip—cargo of . for e t on 3 

| at Dover, condemned as Droit o Admiralty 373 
Claim—fubſtitution of intereſts, (See Subſt 


Colonia! trade with+ the colonies of the enemy in time of 


war principles diſcuſſed at aug? 198 O& ſeq. 
principle of the war of 1756 196, job 
relaxations by — of Ca 3 ede | 

Council) . 1 S 201 


allowed from an enemy 's colon BY 2 neutral ſhip, 
coming to or from ports of her own country 150, 1 
wer Bo of her ocun ports, extended to allow . 
neutral ſhips of one country to go from the 
_ s colony to ports -ok the _— of the 
cargo being ports of another neutral country 343 
8 to — to the colony in articles of the 
mother country, if bona fide become neutral pro- 
perty, and imported into the neutral country it " 
owe 


EN: N R: A | 


-— 


Colonial eee * 
allowed to carry to the mother country produce of 
| the colony, if Jens f þ £5 neutral , * 


commy and r 


my and colonies of another enem̃ — 206 


effect on cargu ſo carried, and on freight  — z. 
_ efſeſt of fraud — 2 


falle deftination in outward voyage, when * 55 
nf © rr _— 350 
effect of cantraband in the outward voyage, wi 
indefinite clearances, Gr. — 348 
Commeatu or proviſions going to enemyꝰs ports, ſubject to 


3 ee e (See Pre-emption ) — 182 
Commiſſioners of appraiſement and ſale—authority of 34 
intereſ} of - = — — 35 
„ — — — 35 
Compenſation in value or cargo found deficient—allowed; 102 
for depreciation by low ſales management un- | 
Fe. = _ — refu — 132 
Condemnatian, ſentence of—paiſed on ſhip lying in the ports 

of an ally-enemy ; good — 210 

in the country of an ally- enemy —not invali- 
dated — — 210. note 


Corn ſhipe—rule as to expences on cargo taken by govern- 
 ment—given only where original abe of 


Ct 3 6 —_ 
overing—enemy's property: ing fa | 
(See Farther pro) — 14, 15. 161 
88 D .- _ 
Domicil—conſiderations reſpeRing it — 322. ſq. 
time, a great agent in hxing domicilss — 325 


fixed in this caſe by a reſidence of ſix years in the 
enemy's country, Cc. — — 342 
Droit of Admiralty, claim of for ſhips detainedat the Cape 
Good Hope, previous to declaration of 


for ſhare in capture of the Cape of Good 
Hope, on behalf of non-commiſſioned Zaff 
India ſhips, aſſerted to have contributed 
to the capture, Ac. rejected 280 & [eqs 
tin-plates put on board a French cartel ſhip 
at Dover by a Britjh manufaQturer— 
condemned as Droits — 372 


ſtilities—reje — 211 & ſeg. 


Embargo 


| 
| 


ine detained at the Cope before hot 25 


— — Dutch i 
a _ a I pt 
Tee in Te 


6 ers in n taking 3 > 116 
| —— = the prize act and inſtructions 295 
of a mariner examined at n time, &c. 


ofa certificated 8 maſter and e 
on a ſuit 5 rack bis ner 
under che * woes 267. 273 
Fi WT 
Farther progf title to, how affected by fraud . 161. 359 
; by a falſe claim, mixing up enemies intereſt 
with neutral intereſt vhs 15. 355 
by falſe papers, purporting a falſe deftinat 
between enemies ports 161 


by ſuch fraudulent circumftances on 2 
voyages to . india Ron of the 
enemy 348 
by ſpoliation of Paper, as to the maſter's in- 
tereſt — 108 
| _ ___ owners of en cargo not precluded 108 
— of, in ſuppreſſing enemies intereſt (See Far. 
ther Proof) . 161. 260. 359 
Freight—in trade between beef the ſame ene * not 


2 " 8 enemies, with bona fide conduRt 
of the tithes country and L colony of the ſame 
enemy, not given — 101. 206 
ol one n and the colony of another, not 
— 2 
bertel by by ſpoliation of 'p papers, owners being re- 
eee for acts of their maſter — 109 


I 


Fenkine „Sir Leoline=argument in the Houſe of Lords, re- 
Petting the competency of material 
men to ſue for wages in the Court 

a of Admiralty, (cited) — 236 

| Inſtance 


101 


t. N DE X. 
Infance Cour.—( See Wages © Appeal. ae, Ke.) 
Inftrufions general —to cruiſers,” as to the exerciſe of their 


commiſſion, &c. (ſee Appendix) 2 
reſpecting veſſels coming from the colony 7 


x 


Joint capture by conſtructive aſſiſtance; conſiderations re- 
ſpecting it — 21. 23. 28 


not to be extended — — _ 232 
-onus probandi on thoſe ſetting up eonſtruction ib. 
being in fight, ſufficient to entitle ſhips, on 
capture at ſea, with fe exceptions 23 
not ſufficient to ſupport claim on part of 
land forces — — 64 
when, and at what period of the engagement 
A. A... _ 30 
by joint chaſing, when, Cc. 27. 285, 286 
common enterprize, not of itſelf ſufficient 27 
unleſs detached on neceſſary ſervice after the 
commencement of hoſtile operations 29 


or returning (if previouſly detached) before 
the engagement 1s over — 63. 
commencement of engagement, what 30, 31 
by conjunct operations of army and nary, 
ſpecially reſerved in the prize act — 287 
Private ſhips of war, interpoſing in ſuch 
ſervice if not aſſociated, and employed, 
not entitled — — 287 
claim of, on part of land forces, to ſhare in 
ſhips, &c. captured by ſhips — 65. 71 
how to be ſupported "|  — 6 
claim of Admiralty on the part of LE 
' commiſſioned joint captors — admitted 
= 88 284, 285. note 
on part of Ea India ſhips arriving wit 
troops, and thereby inducing the ſurrender | 
of the Cape of Good Hape rejected 280 C. ſeg. 
+ other grounds, of being aſſociated and em- 4 


loyed—overruled — — 282 
Ploy fe f 5 1 


of the enemy — N 19 
SN . . 
Sth January 1794 — 8.8 
25th January 1798 Sr > 
conſtruction as to neutral ſhip goin 
to the port of the neutral owner o 
5 the cargo (See Colonial Trade) 343 
whether confined to open ports; and 
not extending to So Cruz, and 
ports where ſpecial licences are ſaid 
| to be neceſſary ;—not confined - 152 
Iaſurance— if not effected, not allowed amongſt charges for 
cargoes taken on pre-emption i179 eg. 


ih, 


8 | 1 8 1 * K 15 * 1 


ee 
Vein the aſſociation and em ployment (20; entitle 1 55 
non-commiſſioned ſhips, aQting as tran-, 
ſports) muſt be of a military nature 2382 
pennants, hoiſted by direction of the com- 
mander in chick « not a concluſive ſign of 
3 aſſociation in a military capacity — 288 
| zn :nftaiice Court of Admiralty—to entertain 
| . revenue cauſes by appeal from the Vice Ad- 


- thiralty Court in the Weſt Indies, eſtab· 
liſhed on ſolemn argument — 248 
8 not original! — 229 


of Vice Admiralty Courts in the Wh Indies 
in revenue cauſes, by ſtat. 7 & 8 W. III. 
| limited to vffences within their reſpective 
7 diſtric ts — 245 C.. 
aAiſtinction as to offences of exportation, 
._ overruled | — 250 
over * (See Wages, &c.) "OY 


| L 
Licence— to go to blocka led ports (See Blockade) conſtrued 
iberally, &c. — — 116 /q. 
to Britiſh ſubjects, or bolders of their bills of lad- 
ing, conſtruction, (See Britiſo Claim) — 173 
to neutral veſſels bringing Spani/b wool, 8c. 162 
| liberation of ſuch veſſels, provided for by ſtat. 
39 G. III. c. 9 9. — — _ 166, 167 
conſtruction — proceedings by captor before 
the Court « of Admiralty, againſt the ſhip, as 
enemy's property, &c. not barred 168 


M 


Mafler—will not de jure aft the owner of the, cargo, 
| his b reſpecting it * 351 


may not ſue in the Court of Admiralty 103 wages 
See Wages) — 237 
Mate=—may ſue in the Court of I Adebar for wages 238 
even though forcibly ns if on —_— | 
grounds — 26187. 
fuing, cannot D. ccllateral demand, for pri- 
vilege by cuſtom, + beyond the terms of the + yy s 


articles 

: ſucceeding to the office of maſter, (captured), as 
heres neceſſarius, allowed to ſue in the Court of 
Admiralty for wages, not as maſter, but as mate 


* — 
g". _ 


through the whole time — — 237. 
Material men- in the ſtyle of the Court of e what 236 


Monte 1 22 caſes of war 17 36, (eited) 144 
. Notification 


IND E X. 


N 
Blockade) 
O 


Order of council (See InſtruBions, Colonial Trade, Rc.) 
of Ch. II. reſpecting droits, &c. 


of court (See Appendix) 
Packet—trade on board Britiſh packet, forbidden, ſt. 13, 14 
C. II. c. 11. / 22, — 2 en. 
effect of illegality to bar claimant in the Prize 


Notification of Blackade—(Sec 


Court of Admiralty — | — 83. 87 


 Pennants—worn' by non- commiſſioned ſhip, under permiſ- 
ſion of commanders of expeditions—not proof of 
aſſociation in a military character (See Joint 


Capture) 288 
Pre. emption right of — 1 — 182 
terms of — 174. 181, 2 


Proceed .—in the regiſtry—in what caſes ſuable, by thoſe 


who could not bring an original fuit — 237. 239 


Pruſſian Memorial—agſwer to (cited) — 122 


Recapture—of neutral pre from the French, cauſe of | 
TO ſalvage 1 war (See Salvage) — 299 


Regiſtrar and Merchants — board of, how conſtituted 180 
report of, reſpecting terms of pre- 
emption confirmed — 18 


Riſk—of ſhipper till delivery, before the war, and without 


attention to the event of a war with 
- Spain, allowed — — 1137 
aſſerted to be the praQtice of Spaniſb trade 133 
differently confidered in time of war — 133 


8 


Sal by enemies to neutrals in time of war, muſt be abſo- 
lute and iadęfeaſible — — 137 
condition to reeonvey at the end of the war, vitiates 
the ſale in courts of prize — — 137 
Salvage on neutral property recaptured from the French 
not given in late wars 
given during this war, owing to the violence and 
rapacityof French proceedings in matters of prize 299 
Spoliation of papers—a neceſſary cauſe of farther proof 362 
effect in precluding farther proof, on 
the part of the maſter guilty of it 108 
to forfeit freight of owners — . 
(c]2 Slatuter— 


— 219 


Statutes— 13, 14 C. I. c. 11. 23. Toifiganteerdgutian 


Juriſdiction in reve- ” | % | 
"IMS: UL =o FN E . 1 
C. II. c. 36. . 


. Ill n „e ie 
39 C. III. c. 80. J. 2). n 
31 C. Hl. . 38. , . e * 


4 * 226 
33 G. III. 6. 16. 9 1 1 & 4 

eut ipe bri n e 

39 C. III. c. 98. Sah woot inging 6 


Subſtitution of intereſts in claim, allowed, on the of © 
the Daniſh. government, for 4lgerine 
F operty on board a Dari/b ſhip— - 


he Dey havin extorted nt, 
from the Baal conſul 8 


M V S E V M refuſed on the part of the American 


government, owing to the falſe 


[BRITANNICVM| gun of the ran ag _ 3 | | 


Trade—with the enemy 1 legal, vc the general maritime law * 166% 
* os 


on board packets, al (See 23 | 84 
effect of illegality, to bar claims (See Br. cu 83 
v * 
Veri ſcarion of papers—by carrier maſters, i in a what degree 
| required — — 22 
Mage. — mariner wages to be ſettled in ſhip's articles before 
ſailing 243 
ſuch articles concluſive, —Stat 2 G. III. c. c 31 ; | 
39 C. III. c.80./. 37. ** 
of maſter (See Maſter) 
of mate (See Mate) 
privilege of a ſlave in the African trade, demanded 2 
collaterally, not being im the articles, not allowed 244 ; 
War of 1756—principles of (cited) — 143. 201 


Whale Fiſhery of France—nevutral property employed in it | 
ſubject to condemnation — 236 
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